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’ ATTENTION: HESS HARY “JANE “HORRISs SECRETARY ENGREASING | : 
NUMBER OF RE PoRTS OF INTERFERENCE TO US “FROM 
KRCT, PASADENA, TEXAS PRIOR TO. SUNRISE AT a 
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INDUSTRIAL BROZNCASTING CO. 

‘RepIO STATION E RCT VY 
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RETEL WIZ, OPCRATION BY ERCT FRIOR TO 


Lect SUIRISS 2T NASIVILLE 
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. Jenuary 16, 1961 


Indust trial Broadcasting Gonpeny 
Radio Station XRCT 

P. 0. Eox 1152 

Pasaden2, Toxrs 


Gentlemens 
| : The Comission is $n) eet of inforzation vitioh a may. 
indicate that Stetion ECT is being orerated prior re Local sunrise 
& Nashville, Tennessee in n cont ravention, of ite s sation License and 
Sectien 3.57 of the Com: cn Rules, cifically SRO ves identz §fi08 
as operating at approximately 6:00 Lats "on Januzry 8, 1961. 
“Your conaents in this matter aro requested. 


Very traly yours, 


Ben F. Waple 
Acting Secretary 
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January 23, 1951 


Federal Connunications Commission 
Washington, Stink 
be D.C. 


- Attention: Ben F. Wable. Acting ‘Soevetary | ay 
Re: 8841 
Dear Sirs. 


-In reply to yours of January 16, 1961, KRCT was 
operating at 6 a.m., January 8, "1961, *pecause of the 
fact thet WSM in Nashville, Tenn., t the ee other 
scattor utilizing 650 ke, was silent. | 5 


For ‘sometime WSM has practiced the policy ale signing 
off the air during the period from Ba a.m. to 7 a.m 
each Sunday moming » and because of this fact, may 
we res ectfully request. permission of the comission 
to. utilize the time that WSM is Silent. 
Pending receipt of your Bontatore may we assure you 
that KRCT is complying wath So sara of it's 
station licence. : 


' Very truly yours, 
: RADIO STATION KR CT (Industrial Broadeasting Conpeny) 
ey eg < 


coms J. Gloger 
President 


: Ls6/at =. 


Industrial Prosica: 
Indio saree REC 
Hontace Hotel 
Houston, Doues 


1961 in 


‘< 


+, hie aac 
6, 1962 consarning cperat: 


misy roraings fren 


of ti:2 Coxissicon Trles is 3 eozect ond you may porate ybiean, 


oe Baite » ieeal stendand ¢ tin2, and Jeond suiriso any noiing of ths 
<< 
& thos Statica satis net wit i es feeilitics. | 


Ye ery truly your, 


‘ec: Mies Ish 
" E/C ene 
FLXjar/b23B 


KFCC Form 79 +A 5 "UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


6636 Fedoral Bléc., 515 Rusk 


~Houston, Texas  F7002 


: [ OFFICIAL NC NOTICE OF VIOLATION | PaGe 2 Ge ee 


The facts set forth below indicate that you have violated the requirements of law and treaty. This Notice is 
issued in accordance with Section 1.89 of the Commission’s Rules. 

Within 10 DAYS from receipt of this Notice, a written answer in DUPLICATE shall be addressed to “Fedeial Com- 
munications Commission” and SENT TO THE ADDRESS ABOVE. DO NOT address your reply to an individual. 


MAKE CERTAIN THAT YOUR ANSWER: (a) Is dated end signed by licensce or an officer of 
; . ‘. thelicensee : 
Is identified as a reply to this notice 
Fully explains each violation 
Does not refer to a reply to another notice 
Specifically describes the action taken to prevent 
continuation or recuzrence of each violation listed below. 


Warning: The mule violations, if repeated or willful, as well as your failure to reply to this notice, may result either 
in the imposition of monetary forfeitures or in the revocation of your station license. (See Sections 312 and 
S03 of the Communications Act and Section 1.89 of the Commission’s Rules.) ; 


NAME ANO ADDRESS OF LICENSEE: . }2- LOCATION OF STATION 3% CALL SICN 
Incu:strinl Grondessting Co. Pacsdanr, Texas | KIRK 
Hadio Ststion mc 


v O. vox 1152 : 
Pasadena, Texes 77501 . Sterdard broncess 


4. CLASS OF STATION 


HOUR OF IRRECU- 


IARECULARITY = LARITY CEsT-crT? ANGE LND 
: ra ., 
Set: iS 650 xe/s 


.v, 
vise ahaa soncor plinnce: © th PURERL Cov UNICATICES COnTScIGY ules pe 
ection 73. 92(n): Certificate of Rera acal, FCC Yor: 329, for tho ~ain t trunsritts 
gated Serury 6,138! (er acto ee is not nested as ert of. the ct:tion 
antforis:tian as Xe we wyLLiere . . 


““ Seetion 73. Oy Cor Ieonce (or FCC F ero 759) of operator Narvoy 3. 


BOIS on is not posted at OES studio. 
° ree 


Re T. Yeurhan | P C. R. stlliess) Cctober 2, 196) 
Se OFFICER _ ENGINEER IN CHARGE - LOCATION DATE NAILED/SERYV=D, 


The knowing and wil! ful moking of ony false stctement in reply to this NOTICE is. punishable ky fine or imprisonment. 
under Title 18, United Stctes Code, Section 1001. : 


F.C.c. « WASHINGTON, ©. C. 


ae 


°=CC FORM 793 —* 5 _ CONTINUATION SHEET 


Industriel Srondcasting Co., Radio Station KIK<, 


9. Violation (Cont'd) 


G) Section B. se 233): Failure of operators on cuty to consistently entor 
reguired coter recdinis in tha onerating loz each half hour. For cxanple, 
poe Pee Me Yancey made nc entrics for the 1499-1590 Ci? cuty noriods 
on Seats der 24 and 26, 1S 09, ané opcrator ilton 0. Stanley nade no on srLos 
for + ne "600-1599 CLT Caty period on Sentesder 30, 1969. 


action ee Goarators. going off duty at 1230 ar ‘dsily (Septet: an 
pically co riot sign off cut; nm the operating log (due in sart to ths 
SS ley; Porna 4) Ee : es ; 


enti 


ection 73.73: Palilure to sdhere to oneration during only he authorized 
hours of arson spoccivied in the station liconua, in tint daily srograi 
cing tezan at 0450 CLT (95 39 CST) Senterbor 15 throusi ach 30, 1¢ 25), 0 one hour 
prior to > tha auvhorissd tine, 0756 uiT (0600 Cot), for September, without 
presvurise sorvice authority (23n). (Also see Sections B&, 73.7), and 


73.33.) . Lo = 


(Hotes 4s pointed out in 1937 covre2 rondence 
eashincston, the MOT3 folic: sing Saction 73.99 (3) 0. ) of Téd 
rajuirs avplication Some fi "sending decision in Locket 175 2,8 liozever, 


urder thet Locket, by Renor$ aa Croor PCC GI44, relented Augest 1, 1969 


3 
the Commission w:endod Section 3. 99 and ruled that af Stor Sopted ver 14, 1969, 
prosis:riso oncr.tion on US LA channels shall ‘be conc xcted © only mursu-nt to a 
PSA. The Licamses bas not subnequcently os Gn 3a,! Seen oe 
is no lonzor persitted prior to the sunrise tira shozn on, the license, 6715 G 
for etobdar.) ‘ 


oct 10 1969 
ECC 


650 AM / 95.7 FM 
HOUSTON / PHONE 473-4433 


October 9, 1969 | 


Federal Communications Commission 
5636 Federal Building - 

515 Rusk 

Houston, Texas ieee 


° Gentlemen: . K 
This is in response to your FCC Form 193-, Official Notice 
Of Violation of violations of certain Rules, dated October 2, 1969, 
addressed to the undersigned as licensee of Radio Station KIKK. 
Our answers are made ad seriatim: 


1. Certificate of Renewal Soe. oe 360, for the main trans- 
mitter, dated January é, 8, has now been posted as a 
part of the station rere cen at the transmitter site. 


The operator license of operator Harvey Ss. Thompson was 
posted at KIKK-FM, 2016 Main, Suite 602, Houston, Texas. 
However, a copy of said operator license is being made 
and will be also posted at the studios of KIKK-AM, 712 
East Southmore , Pasadena, Texas. 


Instructions have been issued to all operators to enter 
required meter readings in the CEES oS ete, half 
hour. 


Instructions have been issued to all racers to sign 
off duty on the operating log. 


Licensee will undertake at a later date to answer more 
fully the citation contained herein that the station has 
operated prior to authorized time without presunrise © 
service Sobor 


Yours very truly, 


INDUSTRIAL oe COMPANY 


: oger 
President £, 

OFFICES: 712 E. SOUTHMORE / BOX ‘1152 / PASADENA, TEXAS 77501 

FM STUDIO: 2016 MAIN / HOUSTON/TEXAS. 77002/ PHONE 228-5373 


: O27 /> te 


650 AK / 95.7 FM 
HOUSTON / PaeXS 473-4433 


Mr. Ber F. Waple, Secretary : 
Federal Communications Commis stom 
Washington, D.C. 20554 ; 


os: ie 


Dear Mr. Waple: 


By Report and Order FCC 69-844, ‘the Commission ‘amended Section’. 
- 73.99 of the Rules and held: that after September 14, 1959; presunrise 
Be operation on Class 1-A channels could only be conducted pursuant to 
: a PSA (presunrise authority). Industrial Broadcasting Company, 
licensee of Radio Station KIKK-AM, hereby respe ctfully requests 
‘authority to operate said station prior to sunrise, and that KIKK-AM 
be permitted to sign on at 6:00 a.m. otclock CDST. Radio Station 
KIKK-AM has consistently signed on at 6:00 a.n.. otclock for the 
past 21 years of operation. We are not advised of any complaint 
of such operation by WSM, Nashville, Tennessee, the existing Class 
-1-A station on 650kc. Moreover, during such period, Radio Station 
- ~ KIKK-AM has filed its logs in connection with each application for 
; renewal of license, clearly showing such operation, and at no time ; 
- has the Commission cited Radio Station KIKK-Aisf for | any such violation: 


i‘ 
i 


; ‘A more formal Sopltcations ‘and data in support | ‘thereof is being 
prepared end will be forwarded for consideration. In the meantime, 
~ PSA is requested for presunrise operation to pernit Radio Station 
KIKK-AM to sign on at 6:00 a.m. otclock CDST, and after the lifting 
of daylight saving time, authority is eae to) ae oS — . 
to” ete on at 6:00 a.m. o'clock CST. : 


: |. ‘Yours very truly, — 


“BROADOAST FACILITIES : 
> DIVISION 


- eT 131869 | 
“Dse/am ee 


“ee: Mr. W. Ervin ee : 
. Mr. Benedict P. Cotione 


laa 


is - \ : 
OFFICES: 712 E. SOUTHIORE / BOX 11527 PASADENA, TEXAS 77501 
__FM_ STUDIO: 2015 MANY eS TEXAS 77002 / PHONE _225-S373 


a 
| 


> 
z| 
i 


4 ~. is 
3 a taki 
a -l-- 


oS < 


- 


PSA Sign-on Central Local Time 


~ 
a 


CONTINUATION OF OFFICIAL NOTICE 
: nea aah 
oe 


Industria! Brosdecsting Co... ; T: Re: Radio Station 
Radio Station KIXX See ee 2-572) 69 .< 
P. 0. Box 1152 : : =e : ec 
Pasadern., Texas 77501 : c Re: Official Notice, Violation Date = 
; Fe ‘September 30, 1969 
: ~, Your correspondence dated 
Cctober 9, 1969 


Ih cedac that the above matter may be fully considered and closed at the earliest opportunity, 
plecse confirm that the necessary corrective measures proposed in your letter of the cbove date have been 
completed. Assurance is requested that the operation of your station is now/|in full compliance with the 
Commission Rules concerning the following: | ; 


* (2) Section 73. 92(b) : Please state whether or not the aeaeties liconse, or 
FCC Fors 759, is now posted es the stucio, Mo ) recognition is given to 
@ photocony of an operator license. 


- (5) Section 73.73: Your reply does nos trully explain the violation iconcemming 
presunrise operation, nor erecta ca ac Geserite any action tsken to prevent 
continuztion or recurrence of such viole Zon, 26 requircd by the Notice. 


Within 10 days: from the receipt of this letter, a written answer, in | duplicate, shall be addressed 
to the seserct Coirmunications Commission and sent to the address shown below. 


- ° =~ 
e ~ 


Very traly yours, 


_ Address reply to: _ aoe Sse ae R. Villiers 
i ; : Engineer in Charge 


5636 Federel | ald. 5 52 15 Rus See 


Houston, Texas 77002 = October 13, 1969 


* $C... © WASHINGTON, D. Cc.” 


TELEGRAPHIC MESSAGE 
Name of Agency 


FEDERAL COMMUNICATIONS COMMISSION 


Date Prepared 10-14-69 1:19 


Otis T. Hanson, Chief David Landis 
Aural Existing Facilities Branch 


MESSAGE TO BE TRANSMITTED 

INDUSTRIAL BROADCASTING COMPANY 

RADIO STATION K I KK 

PASADENA, TEXAS 
REFERENCE 8848-H & L. RELET 10-9-69. PURSUANT TO SECTION 
73.99 RULES THIS TELEGRAM CONSTITUTES PRE-SUNRISE SERVICE 
AUTHORITY FOR OPERATION FROM 6:00 AM LOCAL TIME OR SUNRISE 
AT WSM, WHICHEVER IS LATER, TO SUNRISE TIMES SPECIFIED 
INSTRUMENT OF AUTHORIZATION WITH AUTHORIZED DAYTIME ANTENNA 
AND POWER OF 250 WATIS DETERMINED BY DIRECT METHOD. ANTENNA 
CURRENT COMPUTED UTILIZING LAST ANTENNA RESISTANCE MEASUREMENT 
SUBMITTED TO COMMISSION, EARLIEST PERMISSIBLE SIGN-ON TIMES EXPRESSED 
IN AM LOCAL TIME PASADENA ARE: 7:00 JANUARY 6:30 FEBRUARY, 6:00 MARCH, 
6:00 APRIL (UNTIL 2:00 AM LAST SUNDAY), 6:15 FOR REMAINDER OF 
APRIL, 6:00 MAY, 6:00 JUNE, 6:00 AUGUST, 6:30 SEPTEMBER, 7:00 OCTOBER 
(UNTIL 2:00 AM LAST SUNDAY), 6:00 FOR REMAINDER OF OCTOBER, 6:30 
NOVEMBER, 6:45 DECEMBER. IMMEDIATE COMPLIANCE IMPERATIVE. GRANT 
OF THIS AUTHORITY DOES NOT AUTOMATICALLY CLEAR UNAUTHORIZED PRE-SUNRISE 


OPERATION WHICH OCCURED BETWEEN SEPTEMBER 15 AND 


* 


Page 1 of 2 


X TELEGRAPHIC MESSAGE 


FCC 


Date Prepared 


10-14-69 1:10 


Otis T. Hanson, Chief David Landis 
Aural Existing Facilities Branch 


MESSAGE TO BE TRANSMITTED 


SEPTEMBER: 30, 1969. YOUR REQUEST FOR UNIFORM 6:00 AM LOCAL 


SIGN-ON DENIED, PURSUANT SECTIONS 0.281 (N) AND 0.261 (cs) , 


INSOFAR AS IT COMIEMPLATES SIGN-ON PRIOR TO SUNRISE, WSM 


(NASHVILLE), REFER JULY 29, REPORT AND ORDER (FCC 69-844) . 


POST THIS AUTHORIZATION OR PHOTOCOPY WITH STATION LICENSE.| 


GEORGE $. SMITH, CHIEF BROADCAST BUREAU 
FEDERAL COMMUNICATIONS COMMISSION 


ds/bf£:B 

cc: ; 

BC lic 

EIC Houston 


WUB:48 (32)NSA308 

NS MSRASL7 BH PD MSRA HOUSTON TEX 16 1225P CDT 

GEORGE $ SMITH, CHIEF DLY .75 ; 

BROADCAST BUREAU FEDERAL COMMUNICATIONS COMMISSION WASHDC 
COMMISSIONS TELEGRAM DIRECTING KIKK, PASADENA, TEXAS , 

TO CEASE IMMEDIATELY THE PRESUNRISE OPERATION WHICH IT HAS 

BEEN CONDUCTING WILL HAVE CATASTROPHIC ADVERSE EFFECT ON PUBLIC 
WHICH HAS RELIED'ON SUCH SERVICE FOR MORE THAN 22 YEARS. 
COMMISSIONS DIRECTIVE WAS COMPLIED WITH THIS MORNING BUT IN 

VIEW OF SUCH EFFECTS, IT IS CRUCIAL THAT COMMISSION PERMIT 
CONTINUANCE OF STATUS QUO PENDING DETERMINATION OF AN APPEAL TO 
THE COURTS TO BE TAKEN IMMEDIATELY. THIS WOULD BE CONSISTENT 
WITH STATION WHCU, CORNELL UNIVERSITY SITUATION WHERE WHCU 
HAS BEEN PERMITTED TO CONTINUE ITS LONG-STANDING 6 AM 

SIGN-ON OPERATION PENDING JUDICIAL REVIEW. KIKK URGENTLY REQUESTS 
IIATE TEMPORARY AUTHORITY FOR 6 AM SIGN-ON LOCAL PASADENA 

TIME SO THAT IT CAN GO BACK TO 6 AM SIGN-ON TOMORROW MORNING 
RESPECTFULLY SUBMITTED 

INDUSTRIAL BROADCASTING CO BY W ERVIN JAMES AND BENEDICT P COTTONE 
ITS ATTORNEYS ; 


KIKK 22 WHCU WHCU 6 AM KIKK 6 AM 6 AM 


(1230). 


723P EDT OCT 16 69 


TELEGRAPHIC MESSAGE 


Name of Agency. 


FEDERAL COMMUNICATIONS COMMISSION 


Date Prepared 
10-17-69. 4:00 


David Landis/Otis Hanson 
Aural Existing Facilities Branch 


MESSAGE TO BE TRANSMITTED 
fo: INDUSTRIAL BROADCASTING COMPANY 


RADIO STATION K IKK 
PASADENA, TEXAS 


REFERENCE 8840-L. RETEL 16. STARTING TIMES FOR 250-WATT 
PRE-SUNRISE OPERATION SPECIFIED IN COMTEL 10-14-69 MODIFIED TO 
6:00 AM LOCAL TIME PENDING RESOLUTION BY FULL COMMISSION OF 


MATTERS RAISED IN URLET 10-9-69 ANY FURTHER INFORMATION OR 


COMMENTS SHOULD BE SUBMITTED ON OR BEFORE OCTOBER 24, 1969. 


SUGGEST NO NEW EARLY MORNING ADVERTISING COMMITMENTS BE, 


ACCEPTED UNTIL FINAL DECISION IS, REACHED. | = 
| 

GEORGE S. SMITH CHIEF BROADCAST BUREAU 

FEDERAL COMMUNICATIONS COMMISSION 


sss/bf:B 

ec: 

BC Lic 

EIC Houston 
Chairman Hyde 
Hofeinz & James 


benco—r P. COTTONE 


(> perenson : “ October 24, 1969 


———. 


- BROADCAST FaciLiFibg 
. COTTONE AND PETERSON -. DIVISION 


Surre 1728 - MADISON NATIONAL BANK BUILDING 


1730 M STREET, NORTHWEST . | OCT 27 1$59 


LAW OFFICES 


WASHINGTON, BD. Cc. 20036 


(202) 296-1901 ee rhe 


David Merers 


- at ae F. 

OFFICE OF T 

Honorable George S$. Smith 

Chief, Broadcast Bureau 

Federal Communications Commission 

1919 M Street, N. W. : } J 

Washington, D. C. 20554 : $ Pre-sunrise operation by 
a i - Station KIXK, Pasadena, 

Dear Sir: y : - Texas : 


This has reference to the Commission's telegram of October 17, 1969, in 
reply to the telegraphic request of October 16 that the Commission permit 
Station KIKK to continue to sign on at 6:00 a.m. under temporary authorization 
pending court appeal. The Commission's telegram of October 17 authorized Station 


KIKK to operate with a/6:00 .m. sign-on time pending resolution by the full Com—- 


mission of the matters raised in the Station's letter of October 9, 1969, 


- requesting the 6:00 a.m. sign-on time. The Commission's telegram of October 17 
. also invites the submission of further information or comments on or before 

_ October 24, 1969, and suggezts that no new early morning advertising comit- 
ments be accepted until finsl decision is reached. 


The Commission is hereby advised that the station will honor the Con- 


«mission's suggestion that ue new early morning advertising commitments be 
‘ accepted until final decisivn is reached. 


- 


Station KIKK does dextre to submit to the Commission further information 


ch 


' We believe that such inforz: 


resolving this matter. 


eas 


42 
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as well as periodic time checks upon which local listeners preparing to go to © 
work and driving to work have depended for a long time. Station KIKK is the 
“only station in the area broadcasting country and western music and the avid 
‘interest of listeners in this area in this type of format is evidenced by the ~ 
fact that KIKK has consistently ranked third or higher in listiener surveys in 
the early morning period. When the station was forced to discontinue the 6:00 
a.m. sign-on by reason of the Commission's telegram of October 15, 1969,. the 
station was flooded with telephone calls from irate listeners whose listening 
habits had been geared to the 6:00 a.m. sign-on time over a period of many years. 
' Indeed, many of the calls complained that the listeners’ sets were always tuned 
to the station for the 6:00 a.m. sign-on which was, for such listeners, waking- 
_up time. : i ae ic : 


“Perhaps the most significant fact in this matter is that the st 
used the 6:00 a.m. sign-on time for almost 22 years. (The explanation for this 
“iain will be submitted to the Commission in a separate connection.) During this 
entire period there has never been, to the knowledge of Station KIKK's owner- 
ship nor, apparently, to the knowledge of Station WSM or the Commission, any .-- 
indication of adverse effect upon the listening audience of Station WSM or of : 
‘any other station, by reason of the early morning operation of Station KIKK. 
Station KIKK, which operates with only 250 watts, is the only station in the _ 
“entire continental United States which operates on Station WSii's ciear channel ~ 
frequency. Consequently, it would appear that the reesons upcn which the Con- 

. wission's prohibition of a 6:00 a.m. pre-sunrise operation by|Station KIXK on 
such frequency is predicated, are wholly inapplicable in the instant situation 
“when considered from a realistic public interest standpoint. ~ : 

. ~ : “ * | - 
It would appear, therefore, that there is ample basis for a waiver of the 
rule so as to enable Station KIKK to continue to operate regularly with a 6:00 
a.m. sign-on time under a waiver by the Commission. In light) of’ the foregoing, 
it is respectfully submitted that the public interest requires a Commission 
grant of such a waiver pursuant to which Station KIKK may continue to operate 
with a 6:00 a.m. sign-on on a regular basis. It is requested, in any event, that 
the Commission grant’ an extension of time to November 14, 1969 for submission of 


the engineering and programming information referred to above, 


. 


_ Respectfully submitted, 


. -ENDUSTRIAL, BROADCASTING CO. 


opp! €—~ Jonnee 
.. | W. Ervin James ° x 
: ‘Hofheinz & James 


3 [Se J. GC 6-Tkae-&- - 
Fics oe oan ae Se 
~ Benedict P. Cottone 
Cottone and Peterson. 
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_ ENGINEERING STATEMENT ON BEHALF OF 
_ RADIO STATION KIKK, PASADENA, TEXAS, 
650 KHZ, 250 W-D, CONCERNING OPERATION 
*. PRIOR TO LOCAL SUNRISE. s 


Commercial Radio Equipment Company has been retained by 


Radio Station KIKK, Pasadena, Texas, to make a study of the various 
factors concerning preeunree operation of KIKK and to prepare this 
engineering statement aches forth the results thereof and our 


conclusions. 


Facts which pertain to the engineering aspects of this 


. 


. case are: 
1) KIKK and WSM both operate on 650 KCs, a 
Class T-A channel by international agreement, 
and we priority of use is given to the USA, 


There are no international restrictions to the_ 


——— 


“use of 650 KCs by KIKK, in any manner which the. 


USA may care to assign to it. 


2) KIKK is a 250 watt Class II daytime station. 


bad —— 


WSM is a 50,000 watt, fulltime Class I-A assignment. 


3) - Under the most recently adopted FCC Rules, 
KIKK may begin its daily Coececion with its 
1 daytime power (250 watts) beginning at 6 AM 
(local time) at pactenat or at sunrise time 
at Nashville, whichever is the later. /1_ : 


4) For only six months of the year does 6 AM 
" (local SuES) at  KIKK, Pasadena occur earlier 
than inverace Sunrise Time at Nashville. These 


are the months of Sepconbersy October, Novenber, 


2 ‘December, January and February. 


A There are six(6) months of the year oS 


“Average Sunrise Time at Nashville is SE8E 
x earlier, (locally adopted living time, cst or ST; 
as epplicable). These months are: March, Aprile), 


May, June, July and August. 


(*) Sunrise during April ere that 
part of the last week of the month), beginning 

_-on the last Sunday thereof, (when Nashville 
‘converts to Central Daylight Time) occurs ~ 
earlier that 6:00 AM (actually 5:15 AM CST), 
and :for last week of the month, after day- 

_ light time becomes effective, then only 15 

' minutes thereafter, (6:15 CDT), which last 

- _ week or portion thereof we consider de minimus 
. in the overall- picture. é 


Se 


ce See ee PAGE THREE 


5) At no time does 6 AM local time in Pasadena 


_-.- — $$ S$ + 


Se: oceur a full 2 Hoare before sunrise at Nashville. 


es 
-_---—- —_—_ 


The maximum occurs in January, when 6 oe cst at 
Pasadena is 1 pear prior | to SOE SR, i. e. 
7:00 AM CST. For the SORES critical months, 
insofar as the issue herein is concert this 


time difference is less. See Table A, attached. 


§) ‘Pasadena and Nashville are both in the same 

Time Zone, viz. Central Time. Their clock times 

when ‘operating either Standard or Daylight Times, 
are the same, i.e. 7:30 AM, CST or CDT, occur at 
the same woeeet of time at eek ‘location. No 
Zone-to-Zone time conversions, or eats are 
necessary. Furthermore, conversions from Standard 


to Daylight Times, take place simultaneously by 


law. This, however, is not ‘true of the actual 


» timesof sunrise at each location for any given 


day, because of the geographical displacement of 
Pasadena to Nashville on.the earth's globat surface 
(Nashville being coceceS slightly to the East of 

- Pasadena) the actual moments of scucise at Nashville 
arriving somewhat earlier in ‘Zone clock time than at 


Pasadena. 


‘Due to the direction of eocation of ce Bese 
Cascath its. axis, the light from the sun reaches 

‘the more - easterly Boron of | a given time zone 

: earlier than west thereof, and sunrise times at 
Mashville always occurs, Clock Time, earlier than 


at Pasadena. — 


* 


A_DISCUSSION OF BEFORE SUNRISE PROPAGATION CONDITIONS | 


. 


It is generally conceded that the period between 2 hours 


before sunrise and 2 hours after sunrise time is a transitional 
period from daylight to full nighttime skywave propagation conditions ie 
in the evening and the reverse in the morning. consequently, the 
actual moment of sunrise does not signal a comp eene érop out of 

“ skywave signal propagation, but by this time ee signals have - 


" reduced to such low values that on Class III and Class Iv: channels, 


and as for ctass II stations between EES they are neglected 


and considered as not to exist in interference cateulations, only 


groundwave interference being ‘considered. ‘ | 
ee. is Niseesomer 
Figure 1 and its related Figure la in-the Commission's 


Rules are.2nd Hour curves, and give skywave aloes as they exist © 


either a full 2 hours after sunset, or conversely, 2 hours before 


sunrise. Thus, until full 2nd hour conditions exist, » by eo own — 


definition, ey are not applicable. 


* Consulting Radio Engineers Washington, D.C. 


Despite this, the Commission applies these curves to 


skywave interference situations for early morning times up to 


sunrise. 


The Rules do not recognize or contain any skywave charts - 


by which either the WSM oor skywave coverage, or 10% KIKK skyuave 
soeceteies signals may be computed other than by use of Figure 1 
and la ‘of 73.190, but the Commission treats them as applicable for 
skywave computations immediately after sunset, all thru nighttime 
up to the moment of average sunrise time. . 

In Docket No. 6741 there eestentrodaced Ae exhibit of 
diurnal ‘skywave curves showing the behaviour of skywave osooete 
before and after sunset. They showed a rising amplitude of the sw 
signals as time after sunset increased, *Further, the CSERECL curves 
showed different trend increases at high, mid, and low ereasenetes 


of the broadcast band, but despite this, when the "2nd hour” conditions 


- 


+ * It will be noted throughout this discussion 

that: reference is made to skywave curves which 
“apply around the period of sunset to the second 
hour thereafter. The relation to the period of 
two hours before sunrise up to sunrise time 
(pertinent to the case herein) to the after-sunset 
condition arise because it is generally accepted that 
@ condition of reciprocity exists between early 
evening and morning conditions. There is some 

. disagreement among the experts as to how close 
true reciprocity exists. There is no disagreement, 
however, that as sunrise approaches, full values 

. of nighttime skywave signals decrease toward the 
time'of sunrise, and the closer to sunrise ne, 
the lower the SW fields. aa 


.' | PAGE sa¢—— 
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. were reached the three curves merged to become one. What Figures 1 


and la do portray is this true "2nd hour" after sunset condition, 


but Figures lor la do not show the different behavior of different 


’ broadcast frequencies during the transitional hours, or the trend of 


amplitude changes which take place therein. The values of these curves 


are considered to hold; constant up to the. moment of sunrise, a 


situation which does not exist. : : ‘ eet, 


The statement by the Comnission in ‘its Repoxe and Order 
(adopted 9/19/58) “tn Docket No. 12274, page 4 thereof, in paragraph 


10, strikingly pinpoints the anomoly in the Rules and the true, 
. 
before sunrise facts, recognized by the Commission. : 


s . 
& 


Neoesthe appearance and ‘ai2appearance of shywive. 


transmission is not, as our present allocation tules 


might imply, an iearencanscns phenomenon conmencing 
precisely at sunset and ending precisely at sunrise....” 
"Further, while the diurnal curves extensively discussed 
-in Docket 6741, show skywave frequency characteristic differences 
as between the higher, mid, and lower AM broadcast’ frequencies during 
the. transitional. hours, Figures 1 and la do not show either these 
feanene differences, or the fact ane skywave cnplitudes change: 
with time during ‘the transitional —. ‘herein concerned. 


nd mY - 


Consulting Radio Engineers ‘ Washington, D.C. 


Figure 1 by its very title on the Graph itself, describes 


itself as . 


Average Sky-Wave Field Intensity : 
(Corresponding to the second hour after sunset 
at the recording station) . 


_ Figure la is related to the same basic data from which 
Figure 1 was derived, and therefor also relates to 2nd Hour (full *” 
nighttime) conditions. 
; While the policy of using Figures 1 and la may serve its 
- purpose from the standpoint of administrative simplicity, such 
application and usage up to’SS thru +2 hrs., and SR-2hrs. thru SR, 


is neither factually applicable or correct. 


These curves are known as 2nd Hour-Nighttime Curves, and. 
it is ene eetee full nighttime hours (SS +2 thru SR -2), when these 
curves represent "stabilized" /2_ nighttime skywave propagation 
conditions, that they have factual validity, within the meaning of 
what they are intended* to portray. 


{2_ "Stabilized nighttime conditions” within the 
true meaning of what the curves depict are 
highly variable signal amplitudes which exceed 
far 10% or 50% of the time the values shown by 
the curves. Thes® curves have no meaning insofar 
as dnstantaneous values of signal at any time are 
concerned, only the percentese of time the curve 
value is exceeded. we 


CONCLUSIONS 
a) Since at no time, 6:00 AM csT, or 6: 00 = CDT (ohen Saye eoe 
time applies during the summer “months) occurs at Pasadena more 
than 1 hour prior to sunrise at Nashville, Figures 1 and/or 
Figure la do not accurately reflect the degree of 10% skywave 
; incerterence which KIKK may tmnese upon WSM, and,| for the same 


reason, 


Since at not time does the 6:00 AM sign-on time at Pasadena 

represent : situation in time where WSM is developing, a eonTil 
walue of 2nd Hour 50% skywave coverage, that can Ba calculated 
by the use of Figures 1 or la, 


. 


Then, any predictions either of interference to, or skywave 


service area developed by WSM based upon Figures 1 and la are 
not factual to the case at hand, 


We are informed that no ‘complaint, has been raised over the past _ 
20 years to KIKK presunrise operation beginning at 6 AM, 


If we are to. accept what Figures 1 or la purport s show for 


‘those 6 months of the year when 6:00 AM Pasadena sign-on time 


by KIKK is earlier than sunrise at Nashville, such would show 

that better than one half of the 0.5 av/n 507, 750 radius, siyesxe 
o- * eos ~ 

coverage of WSM would be destroyed by interference from KIKK, 


\ a - he oa : = 
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£) The fact is, that for the advanced state of the morning transition 


hours periods herein involved, the very fact that KIKK has signed 
on consistantly, yearcefcer=yeaxs at 6 AM Pasadena time, and that 
mo complaint of interference is known to Ravenbeen raised by 
wsM eacenersn or by WSM itself, is strong, practical and real 
evidence that Figures 1 or la are not factual for the time periods 
involved, and that to cpentnete the KIKK 6 AM sign-on, based upon 


what they portend to show, is to act on evidence which, at best, 


is of doubtful validity, - th, Dk . 
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" APPIDAVIT 


DISTRICT OF COLUMBIA) 
SS: 


) 
CITY OF WASHINGTON ) 


- « 


I, Everett L. Dillard, a registered professional engineer 


in the’ District of Columbia (No. 605), and general manager of 
Saaones S ae 


Comnercial Radio Equipment Company, Consulting Radio Engincers, 
; | ¥ ; 
Washington, D.C,, do hereby certify that my engineering qualifica- 


tions are known to the Federal Communications Commission, having 


been accepted on many previous occasfons; that this engincering 


statement on behalf of Radio Station KIKK, Pasadena, Texas, was 
5 | a3 : 
prepared by me or under my direct supervision; and that it is true 


and correct to the best of my knowledge and belief. : 


/sf Everett L. Dillard 
Everett L. Dillard 


Subscribed and sworn: to before me this lst day of December, 1969. 


es 


fs/ Eugene J. Roberts... : tee 
OO oe a a a 
waa “ ; 5 NOTARY PUBLIC. eis 


. My Commission Expires Feb. 28, 1971 E = - 


TABLE A 


AVERAGE SUNRISE TIMES AT 
WASHVILLE, TENN., AND PASADENA, TEXAS 


Amount of time 
6 AM Pasadena Local 
ae ; ers : Time is before Nashville 
~ Nashville Pasadena Sunrise Time. 
January 7:00 CST 7:15 CST + Lhbr. 
February 6:30 CST 7:00 CST "730 min, 
March _ 6300 CST. 6:30 CST ae 0. 


April | 5:15 CST 6:00 CST * 
* 6:15 °CDT 7:00 CDT 5 15 min. CDT 


May . $45 CDT 6:30 CDT * 
June’ $:30 CDT 6:15 cor” + 
July "5245 CDT 6:30 CDT se 
August 6:00 CDT 6:45 CDT es t) 
September 6:30 cor 7:00 CDT _ 30 min. 


October 7:00 CDT 7:30 CDT ; 1 br. CDT. 
6:00 CST 6:30 CST 0 cst 


“November = 6:30 CST 6:45 CST “30 min. 


December —.: 6:45 CST 7:15 CST estar 


* Nashville Sunrise Time is before 6 AM Pasadena Local Time. 


ooo 
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= =F a Dee 9. 
=563 00° a.m. EWS -. The only. ccning, Seneeteine “to newvs in the, FC.8 
Houston area was weather infermation about Rurric fICE OF THE SECRETARY 
erties which stated “Hurricane Watch now in effect 
. from Galveston, Texas to pensecoleoe Florida.? 


_ HSH (6: 09 to 7: 00 a. m. = woncey, 10/20/59 


Commerce Union bank “6 €0 Seconds 


Busic ; ; ca 

6: 09 Nashville Time and a Tenperature ef 67 degrees 

Wrigley Gum - 69 Seconds aes 

-Music | 
Mr. Transmission’ - 60° Seconds : iB 
" DAYGREAK KEATHER VANE - The only weather’ information 
pertaining to Houston was about Hurricane Laurie, and 
that it was raining in the Gulf States. Temperatures 
. in Tennessee cities only were given. eid 

oS 14° a.m. MSH Rashyille seem caaee . 
Music. goes aS 

= | Anacin - 60 Seconds 


6: 18 a.m, - “Hashville Temperature 67 degrees 


~ 


Music : 
Red Brand soaker 60 Seconds . 
6222 | a.m. ae Mashvitle Température 67 Recrecce ore 


Announcer is now talking about. Grand Ole Opry stars and 
Show Gates. wet ie Sean nanos | : 


“Music i 
G:25 a.m. WS 


: Music) 


6: 30. Sales. NEES - ‘- _ sponsored by General, 1 Transportation Truck 
es 


- BROADCAST FA CILITIES 
Division 


"wet 2 ie 


ational Hews (WBC Feed) em RECEIVED - 
| a.m. - Nashville Temperature 67 degrees aoe Dec 1 1358 . 


: Commercial - 60 seconds 


epee ha a ite 
GFFICE OF TH Secretapy 


+. Continuation of National News 
Red Man - 60 Seconds % ae 


The-only weather information given in this:news cast 
_pas national weather, which was information about Hurricane 
- Laurie (Hurricane Match in effect from Galvesten, Texas 
‘to Pensacola, Florida). gS 


a.m. ~ Rashvitle Temperature 67, degrees 
American 011 Company - 60 seconds = 
“Sports News (National Sports) 
ae Morning News and ceather (Sponsor : First American 
Bank of Rashville) ~ : a 


Local tlews & Weather for Nashville 


- “Farm Digest (Sponsor -*Purina) “John McDonald, St Farm 
’ Director - talked about hog feeding in Tennessee. — 
Day's Work Chewing Tobacco - 60 Seconds” Hy 


aio: 


Kusic 


fee ARADEAKSIG 7 oe regio 
More Farm Digest, presented by Chas. Fiser & Company 
U.S.D.A. Report (National -Farm News) : - 
‘Secretary of Agriculture (taped.out of Vashingten, D.C.) : 


ROUGH ig ee oie ee Saeco aera re rere a 
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. Bee ESC: sere 
: LAW OFFICES ra ae 
COTTONE AND See EIVED : 
Surre 908 - MAcISON NATIONAL. BANK BUILD Wo : 
$730 M STREET. NORTHWEST Dee 1959 
. WASHINGTON. D.c. 20036 ~ 


- _ z F. Cc 1 = 
OFFicg OF T =e | . 
(202) 296-1901 HE Sécrer 
: : Peet tense: 


December 1, 1969 Douglas A. Anello 
|. 

Honorable George S$. Smith ice ee anno : = eae 4 
"Chief, Broadcast Bureau . wert Sel ene Viewan Sees ke 
- Federal Communications Commission Si ee See im ns 
1919 M Street, N. W. Se ee 


Washington, D. C. 20554 ; Gee Messe ee come aS Pre-sunrise operation 2 > 
; ae as by Station KIKK, 
Dear Sir:. : cast ace _Pasadena, Texas 


This is a supplement to our letter of October 24, 1969 with reference 
to the above matter. cao ; : 


| 
The enclosed engineering statement by .the consulting -engineer for 
“ Station KIKK, Commercial Radio Equipment Company, indicates the strong like- 
lihood of the absence of any harmful interference to the operation of Station 
WSM, Nashville, Tennessee by reason of operation by Station KIKK during the 
six months of the year when sunrise at Nashville occurs after 6 a.m., local 
time. - roe 


. The full programming information pertaining to Station WS which we 
had hoped to include has not been obtainable. Efforts to locate in the Com- : 
mission's files the composite week logs submitted with WSM's last reneval appli- 
- Cation have been unsuccessful. However, there is attached a description of Wstu's 
programming from 6 a.m. to 7 a.m.-on Monday, October 20, 1969, taken from monitoring 
and taping of such programming. It is to be noted that such programming does not 
-. @ppear to be peculiarly of a nature serving the needs and interests of areas in - 
which interference to WSM, if any, is likely to exist during the short pre-sunrise 
period of the day involved. It is particularly to be noted that in the period in 
question WSif carries network and other programs which are likely to be available re 
in interference areas from other stations. . 


. : j - 


The full details of such programming, as well as the programming of other x 
stations serving the areas in which interference might possibly occur, will be “7 
"presented in an evidentiary hearing upon Station KIKK's request for a waiver. 


- It is believed that such evidence will establish that termination o 
tation KIKK's pre-sunrise operation will deny KIkK's local listening audience 
.. = meeded service and that continuation: of such operation would not deny any 
- .* areas of needed service or of service not available fron other existing stations. 


. waa \ : 
eo 3 . : = - 
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Accordingly, it is respectfully requested that KIKK's request ‘for 

waiver be granted. KIKK hereby asserts its rights to an evidentiary hearing 
-- upon its request, pursuant to the decision of the Court of Appeals for the 

District of Columbia Circuit in WAIT Radio v. Federal Communications Commission, 
{%6 RR2d 2107, decided June 24, 1969. Pending final determination of the issues 
‘~4n such a hearing, it is respectfully requested that the Commission's telegraphic . 


= “.guthority of October 17, 1969, authorizing KIKK to commence operations at 6 a.n. 
local time, remain in effect. : . 


E Respectfully submitted, 


INDUSTRIAL BROADCASTING CO. 


By. tu. Ca }: we (+> H 7-6 
W. Ervin James’ 
_HOFHEINZ & JAMES © 


By EN CPE 
mci pina SELES ES 


Benedict P. Cottone 
COTTONE AND PETERSON - 


Its Attorneys 


“ORIGINAL 

ne Before the PS gee ae 
- FEDERAL COMMUNICATIONS COMMISSION Bee 
Washington, D. c. 20554 . -° 40672 


Ia re Request by . 


INDUSTRIAL BROADCASTING COMPANY 

Radio Station KIKK . 

Pasedena, Texas ~ : ses 

- For waiver of Section 73.99(b)(1) of) 
the Commission's Rules to permit a ) 
yeer-around 6:00 a.m. local time ) 
siga-on. i ) 


| 
MEMORANDUM OPINION AND ORDER sca 

Adopted. December 30, 1969 3. Released January 6, 1970 
By the Commission: © Commissioners Bartley and Wells absent. 


1. ‘he Commission has for consideration the above-captioned 
request for waiver (or, in the alternative, an evidentiary hearing there- 
on), and related correspondence. Radio Station KIKK is a daytime standard 
broadcast’ outlet licensed for 250-watt operation on 650 kc/s. Radio 
Station WSM, Nashville, Tennessee, has the i-A nighttime clear channel 
priority to this frequency. Beas ae 


2. .A grant of KIKK's waiver request would result in operation 
prior to sunrise, Nashville, for varying periods ranging from one hour 
in January to nothing during the late spring and summer months. To 
this extent, the proposal violates not only existing rules, out also 

" guns counter to rules in force since 1941, under which the sign-on 
tines of "western" Class II daytimers were keyed to sunrise times at 
co-channel dominant stations to the east. ee Nie 

5 : oa z 

3. In support of its proposal,KIXK alleges that it is the only 
English language station in Pasadena, Texas, a city of some 100,000 
population; that it.signed on at 6:00 AM for almost 22 years ~ 

“without known adverse effect upon the listening audience of WSM; and that 
WSM's early morning programming is Nashville-oriented and therefore not 

-“ articulerly of a nature serving the needs and interests of areas in which 
interference to WSM, if any, is jikely to exist during the short pre-sua- 
vise period. . ." An engineering statement accompanying the proposal 
tacitly concedes the existence of skywave interference! (as defined in our 
Rules) to WSM during a portion of the year, but seeks to ninizize its 
importance because of the transitional nature of the hours involved.  - 


4. As already indicated, our Rules have never) permitted operation 
or Class II daytimers prior to sunrise at the ‘dominant’ station, except 
- ON agreement with, or non-use of the channel by, the dominant station. 


alah >. : zs 


We have no record of consent by WSM, nor is it alleged by KIKK. We 
have reviewed the station file, and find that KIKK was never authorized 
_to commence operation prior to sunrise, Nashville.- In fact, the sta- 
tion was informed by telegram on January 5, 1960, that any such opcra- 
tion would violate rules then in force (former Section 73.87). One 
instance of such operation was detected the following year, and was 
brought to the station's attention by letter of January 16, 1961. In 
response thereto, KIKK (then KRCT) stated that it was operating prior 
to sunrise, Nashville, only when WSM was not on the air (e.g., between 
-§:00 a.m. and 7:00 a.m. each Sunday morning). KIKK's right to so operate 
was confirmed by Commission letter of February 28, 1961. However, at no 
: tame did the station take exception to the principle that operation prior 
‘to sunrise, Nashville, was precluded when WSM was on the air, nor has 
WSM been served with a copy of the present request for waiver. 


: . 5. By Report and Order adopted July 29, 1969, in Docket Nos. ; 
17562, 18023, and 18036 --FCC 69-844; 18 FCC 2d 705 (1969)-- we abandoned CO 
the long-standing “permissive" system of pre-sunrise operation, and subdsti- 
tuted therefe a supplemental form of authorization (Pre-sunrise Service ; 
Avthority, or PSA) for which KIKK and 29 other “western” Class II daytime 

and limited time stations assigned to U.S. I-A clear channels were eligible 

to apply. Class II PSA holders in this category may sign on at 6:00 a.n. 

local time or sunrise at the dominant station, whichever is later. Twenty 

six (26) have obtained PSA's. . ars 


6. KIKK did not file comments or otherwise participate in these 

lengthy proceedings, and appears to have been ignorant thercof. On 

September 30, 1969, Our Houston field office conducted a special inspection 

of KIKK and found the station to be signing on at 6:09 a.m. local time.— 

Soon thereafter, KIKK asplied for a PSA, which was granted in part by Broadcast 

Bureau telegrem of October 14, 1969. In so doing the Bureau denied x 
KIKK's application insofar as it contemplated the commencement of opera- 
. tion prior to sunrise, Nashville. At the request of the station, said ‘@) 
_ denial was stayed on October 17, 1969, pending our review of the entire 
. matter. % : : 


7. “fb comparison of KIXK's licensed (daytime) sign on times 
with those now available under the PSA are tabulated below (expressed 
in local time): : a 


LICENSE _ . GAIN (in minutes) 

January 7:15 a.m. 15 aye 
February a.m. 30C« a: 
March. am. 30 
April(thru last 

_ Sunday) 
_ April (remainder) 
May 
“June 
July 


¢ 
‘NDNA Ov aan 


45 
30 

; 15 
SS 90. 


a.m. 
a.m. 
a.m. . 
a.m. 
a.m. 


AAaAAn~Ia 
ee te ee ee oe 


2 : Ben SN ae d 
1/ Tac Commission will consider at a later date whether sanctions should 
be applied in this situation. : seo i ae 


augis 7 : 6:45 a.m. 
September 7:00 a.m. 
- Octeber (thru ; 
“lt Taet ty ciny:. Fels a.m. 
wesetectr sl ncer6215 a.m. 
November 6:45 a.m. 
December 7215 a.m. 
From the f: <zgoing, it is apparent that KIKK's PSA provides additional 
operating i ‘se throughout the year, except during the last few days of 
April, when Pas-iena shifts to advanced time under the terms of the 
Uniform Time Act of 1966. KIKK wants still more. As noted in Para- 
graph 2, supra, the requested 6:00 a.m. local time uniform sign-on 
‘would result in additional increments of pre-sunrise operation (all 
prior to sunrise. Nashville), varying from one hour in January to 
nothing durin; tie late spring and early summer months. 
8. Tn our.view, KIKK's waiver request is without merit, and 

consists in 1-rge measure of arguments previously weighed and disposed 
of in the Ju:y 29 Report and Order, supra. In that decision, we acknowledged 
that in tying the sign-on times of "western" Class II daytimers to sunrise 
at the castern co-channel I-A clear channel station, there would, as in the 
past, be some "xzsidual" skywave impact on areas and populations served by 
the dominant st.ion. In light of the need established jin that proceeding. 
for carly rorning service at many western locations, however, we concluded 
that these trewsient skywave effects (not recognized in our Rules) could be 
tolerated without undue jeopardy to the nighttime skywave services provided 
to remote regi:ns of the country by clear channel stations. We adhere to 
that view, tut «onclude that we cannot go further without undermining the 
integrity of b.. U.S, I-A clear channel services. © = =i5° 0 7s "iis 

Go. Cleaciy, KIKK's proposal to commence operation prior to sun- 
vise, Nashville, must be judged as a nighttime operation over a dark 
transaissioa ;ath. The "2d hour curves” contained in Figure 1, Section 
73.190 of the Ruies, aré the only reliable tools avaf able to us for as-. . 
sessing the mazattude of the resulting interference. On this basis, KIXK's 
proposal invol "2s objectionable interference within W3M's 0.5 mv/m 50% 
_skywave cc..°::r throughout all or portions of the following states: we 
Arkanses, “: ; Kansas, Louisiana, ‘Minnesota, Mississippi, Missouri, Nebraska, 
Oklahoma, = “exas. oes | . 


—_—— Saini —— 
: 2 eel ot 


: i : | “ 
‘Sons explained in Paragraphs 16 ‘and 17 of the Appendix to the 
tesort and Order, supra, the use of diurnal curves for evaluatiag 
- Cransitisni: “ours interference conditions is not technically supportable 
end, iw iy .ent, would fot basically affect the magnitude of interference — 


dcpicts.i. os 
oe 


SES Se ea s 


10. In requesting waiver of Section 73.99(b)(1) of the Rules, 
KIKK places heavy reliance on the fact. that it is the only English _ 
language station essigned to Pasadena, Texas. However, 20 unlimited 
time English language aural broadcast services (7 AM and 13 FM) have 
been licensed in the Houston metropolitan area, of which Pasadena is 
apart. Under these circumstances, KIKK's status as Pasadena's only 
English language station is not a valid reason for removing operating’ 
constraints where the effect of such removal is to cause intermittent 
but massive interference to the early morning service of a clear. 
channel station. We find that KIKK has not met the threshhold test 
- established by the Supreme Court in United States et al. v. Storer 
: Broadcasting Companv, 351 U.S. 192 (1956), and that the proposal is 
deniable without hearing in accordance therewith. Suk & 
ll. Therefore, IT IS ORDERED, That the above-captioned waiver 
request IS DENIED; and the Broadcast Bureau's telegram of October 14, 
1969, granting a conventional PSA and denying additional periods of pre- 
sunrise operation IS AFFIRUED. 8 ao. . 

12. IT IS FURTHER ORDERED, That the October 17, 1969 stay IS 
DISSCLV=D, effective et the close of the December 31, 1969 broadcast day, — 
and that any operation by KIKK after that date which does not accord f 
with the outstanding PSA IS UNAUTHORIZED and subject to the sanctions 
and penalties provided by law. >. : a : 


FEDERAL COMMUNICATIONS COMMISSION 


oF, 
Cottone and Peterson , wa te ri Ae 


ter Z we 
Ben F. Waple” 
"i" Secretary . * 


ee: Radio KIKK : saat ey ae fh - 


’ 


LAW OFFICES 
COTTONE AND PETERSON 


Surre 9OS8 - MASISON NATIONAL Bank BUILOING 
T7309 M STREET, NORTHWEST 
WASHINGTON. D. C 20036 


@02) 296-1901 


” Counsel: i 
December 31, 1969 : Douglas: A. Anello 


Honorable Ben F. Waple 
Secretary 
Federal Communications Commission 
1919 M Street, N. W. Bay to 
- Washington, D. C. 20554 Re: Pre-sunrise operation for 
; - Station KIKK, Pasadena, Texas 
| 


Dear Sir: 
Yesterday, December 30, 1969, the Commission released a Public Notice 
denying the request of the above station for waiver of the pre-sunrise rule 
to permit year-around sign-on 6:00 a.n. local time. The Commission's Memorandum 
Opinion and Order taking this action has not yet been received. ! Station KIKK 
intends to seek court review of this at the earliest possible time. However, 
according to the Commission's Public Notice,- Station KIKK has been ordered to 
~---gease 6:00 a.m. pre-sunrise operation at the close of the broadcast day today, 
scarcely a day's notice. i : 
| . 
Preparation and filing of the court papers, including a request for stay 
_pending court review will obviously not be possible before the end of this day. 
Additionally, the Commission's Memorandum Opinion and Order, when available, will 
have to be studied and consultation between undersigned counsel! for Station KIKX 
-who-are located in Houston and Washington, respectively, will be) necessary in 
connection with preparation of the court papers. | 


Sudden termination of Station KIKK's early morning operatiow of many years 
duration will obviously cause irreparable injury to the station, It is to be noted 
that the Commission has,by its action of October 17, 1969, permitting continuance of 
such operation pending further action on the station's request for waiver, recognized - 
that such continuance was justified. The same considerations are present in support 
of a further stay pending court action on a request by Station KIKK for a further 
stay pending the court determination of review proceedings. | See 


- -"=~“Becordingly, it is respectfully requested that the Commission,-by-.actions. .. 
similar to its action of October 17, 1969, extend the stay of the denial at least 
until January. 12, 1970, in order to make possible the filing of the necessary court 
papers. : Bsn : leks z , 


Respectfully submitted, 


“ORIGINAL : Sea 
; sey Before the Seas -FCC 69-1415 : 
FEDERAL COMMUNICATIONS COMMISSION 40721 
Washington, D.C. 20554 - 2 ieee 


In re Request by 


INDUSTRIAL BRCADGASTING COMPANY 
Radio Station XIxK ~ 
Pasadena, Texas 


For waiver of Section 73.99(b) (1) of 
the Commission's Rules to permit 2 ~ 
year-round 6:00 am, lecal tinc 


: sign-on. 


PY 


f Adopted: December 31, 19593 Released: Janusry 2, 1970 
By the Comission: Comiissioners Partley, H. Rex Lee and Wells absent. 
¢ > “ soe : ; 
I. The Commission thes before it for consideration a request 

for stay filed December 31, 1969, by Industcial Broadcasting Company, - 

licensee of Radio Station KIKK, Pasedenz, Texas, requesting that the 
_.Coumissioa stay until January 12, 1970, the effectiveness of its ‘Memorandum 

Opinion and Order of December 30, 1939 (FCC 69-1411), denying its request 

for waiver of Section 73.99(b)(1) of the Commission's Rules. The petitiones 

gtates that it intends to file a Netice of Appeal with the United States : 

Court of Appeals askiag revisw of the Commission's action and stay of such 

action pending review. 


2. Imesmch as the petitioner has indicated its. intention to 
appeal the Comnission'’s denial of its waiver request to the Ccurt of Appeals 
and to ask that Court for a stay pending a decision on the merits of such 
appeal, we believe it would be appropriate to stay cur decision temporarily 
to enable the Court of Appeals to act on 2 stay request in an- orderly 

“manner. . Therefore, we will stay our decision of Decexber 30, 1959, denying 
the above waiver request, until Jaauery $, 1970. If by that date the peti-~ 
tioner requestsa stay of the Court, ocr stay will rem2in in effect until the 
Court acts upon the petitioner's stay request. 


3, Accordingly, IT IS OXPERED, Tact the request for stay filed 
herein by Industrial Broadcasting Company 1S GRANTED to the extent indi- 
--eated-above and IS OTHERHISZ DENIED. - - a ve 

ra “ge - ss _-_ 
ao 


- FEDERAL COMMUINECATIONS ae : 


eo ee ft afd, 
ect Radio Station KIKK - gow 7- Z Gf 


Cottone and Peterson 


~ 


"|. Ben F. Weple a 
» Secretary : 


: j . BROADCAST Bee 
= "RaW oFFices “id WISISN 
- COTTONE AND PETERSON 
Surrz 908 = MacISON NATIONAL BANK BUILDING 
1730 M STREET, NORTHWEST 
' | WASHINGTON. D. ¢. 20036 


(202) 296-1901 


ae Counsel: : 
2 January 7, 1970 _ Douglas'A. Anello 


Honorable Ben F. Waple 
Secretary 
Federal Communications Commission : 
1919 M Street Northwest : ; Se saeictc 
~ Washington; D.C. 20554 Lop OFRCE OF Th SECRETARY 


Re: Pre-Sunrise Operation by 
Station KIKK - 
Pasadena, ‘Texas 
Dear Sir: : y uae 
_ This is with reference to the Comnission's action of December 30,1969, 
(Memorandum Opinion and Order (FCC 69-1411) released January 6, 1970) granting 
in part a request by Industrial Broadcasting Company, licensee of Radio Sta— 
tion KIKK, Pasadena, Texas, for waiver of Section 73.99 (b)(1) of the Com- 
mission's Rules. By Order adopted December 31, 1969, FCC 69-1415, the Con- 
mission stayed the effectiveness of its “decision of December 30, 1969, until 
January 9, 1970, stating that if by that date Petitioner requests a stay of 
the Court, the Commission's stay would remain in effect until’ the Court acts 
F upon Petitioner’s request. A Notice of Appeal to the United States Circuit 
:i/ Court of Appeals for the District of Columbia Circuit will be| filed January 
fr 8, 1970. However, press of other business » necessity of Comnunication and 
MA consultation between Washington counsel and Houston co-counsel and client, 
will make it almost impossible to file a petition for stay by! January 9, 1970. 
In view of the foregoing and the fact that-the operation of KIKK has" béen a 
continuing one for many years, Petitioner respectfully suggests that a short 
(over-the-weekend) extension of time until January 12,.1970, within which to 
. file a stay request with the Court will not affect the public interest ad- 
'._ wersely, : - = 


: Accordingly, Petitioner Fequests that the Commission s ay its decision 
of December 31, 1969, until January 12, 1970, to permit the f ing of a re= 
quest with the Court for further continuance pending disposition of the appeal 
i= this case, — : : ses |. 78, 
Respectfully submitted, 


INDUSTRIAL BROADCASTING 


Hofheinz & James 


ORIGINAL 


- Before the _ er emcees 
FEDERAL COMMUNICATIONS COMMISSION FCC 70-33 
-Washington, D. C. 20554 | £0792. 


Th re Request by 


INDUSTRIAL BROADCASTING COMPANY 
Redio Station KIKX 
Pasadena, Texas 


For waiver of Section 73.99(3) (1) of 
the Commission's Rules to permit a 
year-round 6:00 4.m. local time 
sign-on. : 


uewvuevrwvyveesesY 


- Adopted: January 8, 1970 Released: Jamery 9, 1970 


By the Commission: Commissioners Johnson and EH. Rex Lee absent. 


1. The Commission has for consideration a request filed January Ts 
1970, by KIXX requesting stay (through January 12, 1970) of our Memorandum 
Opinion and Order of December 30, 1969 (FCC 69-1411), denying the above-cap- 
tioned request for waiver of Sectioa 73.99(b)(1) of the Rules. Tre Decem- 
ber 30 decision was, by Order adopted December 31, 1969 (FCC 69-1415) stayed 
vntil January 9, 1970, to enable KIXK to seek further stay from the United 
States Court of Appeals (DC Circuit). 


2. Although XIXK hes since filed with the Court a Notice of 
Appeal from the December 30 decision, it has stated that it will be unable 
to perfect its request for judicial stay prior to the January 9 deadline. 
We believe that a grant of the requested extension through January 12, 1970, 
is desirable in order that the Court may. deal with the entire matter in an 
- orderly manner. mikes one . - 


3.’ Accordingly, IT IS ORDERED, That the January 9 deadliné 
imposed by our December 31 Order IS EXTENDED -through January 12, 1970. 


FEDERAL COMMUNICATIONS COMMISSION 


ec: Industrial Broadcast Company for Ee 


Cottone and Peterson - ‘ Ben F. Waple 
Secretary 


ORIGINAL 


- + Before the . ihe) = «fangs 
FEDERAL COMMUNICATIONS COMMISSION FCC 70-33 
Washington, D. C. 20554 - £0792. 


Th re Request by 


INDUSTRIAL BROADCASTING COMPANY 
fo Station KIKX 
Pasadena, Texas 


For waiver of Section 73.99(5) (1) of 
the Commission's Rules to permit a 
year-rousé 6:05 ¢-m. local time 
sign-on. ; 


ouwvvueuvrwrvyveevees 


-Adcopted: January 8, 1970 Releascd: Jemery 9, 1970 


By the Conamission: | Commissioners Johnson and HE. Rex Lee absent. 


1. The Commission has for consideration a request filed January 7, 
1970, by KIKX requesting stay (through Januery 12, 1970) of our Memorandun 
Opinion and Order of December 30, 1969 (FCC 69-1411), denying the above-cap- 
tioned request for waiver of Sectioa 73.99(»)(1) o£ the Rules. The Decem- 
ber 30 decision was, by Order adopted December 31, 1969 (FCC 69-1415) steyed 
until January 9, 1970, to enadle KIXK to seck further stay from the United 
States Court of Appeals (DC Circuit). 


2. Although KIXK hes since filed with the Court a Notice of 
Appeal from the December 30 decision, it has stated thet it will be unable 
to perfect its request for judicial stay prior to the January 9 deadline. 
We believe that a grant of the requested extension through January 12, 1970, 
is desireable in order that the Court may, deal with the entire matter in an 
- orderly manner. exc = : =~ 


3.° Accordingly, IT IS ORDERED, That the January 9 deadliné 
imposed by our December 31 Order IS EXTENDED through January 12, 1970. 


FEDERAL COMMUNICATIONS. COMMISSION 
ee 3 JL, Lie 


- Ben F. Waple 
- Secretary 


ec: Industrial Broadcast Company 
Cottone and Peterson 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


INDUSTRIAL BROADCASTING COMPANY, Appellant 
v. 


FEDERAL COMMUNICATIONS COMMISSION, Appellee 


On Appeal from Order of the 


Federal Communications Commission 


W. Ervin James 
United States Court of Appeats HOFHEINZ & JAMES 
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Houston, Texas 77006 


FILED MAR 1g 1970 Benedict P. Cottone 
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David Meyers 
COTTONE & PETERSON 
1730 M Street Northwest 
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- Section 53.87 (47 CFR 73.87) 


o~ 


® Asterisk indicates case principally relied upon. 


STATEMENT OF ISSUES 
PRESENTED FOR REVIEW* 


1. Did the Commission, in denying without hearing the 


request of Appellant for waiver of the Commission's pre-sunrise 


rule, give full consideration to the showing made in support of 
such waiver and state a rational basis for such denial? 
2. Did Appellant make a threshold showing sufficient to 


warrant an evidentiary hearing on its request? 


ET 


# This case has not previously been before this Court for action 
on the merits. However, Appellant did previously petition for a 
stay of the Commission's Order pending the outcome of this appeal, 
which petition was denied by this Court on March 11, 1970. 


iii 


REFERENCES TO_ RULINGS 


The ruling by the Commission which forms the basis for 


’ this appeal is-a Memorandum Opinion and Order released January 6, 
1970 (FCC 69-1411) which denied the application of Appellant 

for waiver of Section 53.99(b)(1) of the Commission's Rules 

"(47 CFR 73.99(b)). | | | 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 23,856 


INDUSTRIAL BROADCASTING COMPANY, Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, Appellee 


On Appeal from Order of the 


Federal Communications Commission 


STATEMENT OF THE CASE 


> 


Appellant is the licensee of Station KIKK, a Class II AM 
daytime-only station on the frequency 650 ke with 250 watts power 
at Pasadena, Texas. (R. 29, A. 36). The frequency 650 ke is a 


United States Clear Channel licensed to Intervenor's Station WSM, 


Nashville, Tennessee, as a fulltime Class 1-A station. Under the 
Commission's Rules, Station WSM is the only station in the conti- 
nental United States permitted to operate at night on the frequency 
650 ke. (R. 29, A. 36). . 

For many years, Station KIKK has, on one or. more days of 
each week, commenced operations at 6 a.m. (R. 29, A. 36) which. was 
prior to the local sunrise times specified in its license, for 


the months of October through March inclusive. The Commission's 


pa ca 


former pre-sunrise Rule, Section 53.87, (47 CFR 73.87) generally. 


permitted commencement of operations by daytime stations as early 
‘as 4 a.m. local standard time without further authorization, not- 
withstanding the later times specified in its statdon license, 
unless notified by the Commission that "undue interference is 
caused." By way of exception, Class II daytime stations, such 
as Station KIKK, located west of the dominant Class I Clear Channel 
Station were permitted to commence operation at local sunrise at 
the location of the Class I station rather than at a.m. During 
the winter months, sunrise occurs at Nashville from 30 minutes to 
one hour later than 6 a.m. (R. 30-31, A. 37-38). | 
At no time, during the many years of KIKK's operation prior 
to Nashville sunrise, was Appellant ever notified of any complaint 
‘that such operation caused interference to Station WSM. (R. 30, 
A. 37). i 


In rule-making proceedings which were concluded in two 


Stages, the first by Report and Order in Docket No. 14419 released 
July 13, 1967, Pre-Sunrise Broadcast Rules, 8 F3C.C.2d 698, 10 R.R. 
2a 1580, aff'd in WBEN Inc. v. United States, 396 P.2a 601, 13 
R.R.2d 2001 (2d Cir.) (1968), cert. den, 393 U.S. g14 (1968), and 
the second by Report and Order in Dockets 17562, 18023 and 18036, 
released August 1, 1969, Pre-Sunrise Rules, 18 F.C.C.2d 705, 16 
R.R.2d 1601, the Commission adopted ayistons of the pre-sunrise 


rules pursuant to which Station KIKK, as a Class II Station 


tay ite 


located west of the dominant Class 1-A station, could commence 
operation at local sunrise Nashville or 6 a.m. local Pasadena 

time, whichever is later, upon requesting and obtaining an instru- 
ment of authorization designated as a Pre-Sunrise Service Authoriza- 
tion (PSA). (R. 30, A. 37)- 

On October 9, 1969, Appellant requested authority for a 
year-round sign-on of 6 a.m. local Pasadena time which was prior 
to sunrise at Nashville during the months of September through 
February. (R. 5, A. 11). : 

By telegramiof October 15, 1969, the Commission's Broad- 
case Bureau Chief denied Appellant's request and Station KIKK was 
directed to cease operating earlier than the times specified in 
its pre-sunrise authorization. (R. 8, A. 15). Appellant complied 
with this directive but on October 16, 1969, advised the Commission 
that the immediate cessation of pre-sunrise operation would force 
the discontinuance of a service upon which the people of Pasadena 
had relied for many years and it requested permission to continue 
the status quo pending judicial review. (R. 9, A. 16). 

By telegram the following day, the Commission authorized 
Appellant to continue to operate with a 6 a.m. pre-sunrise sign-on 


time pending the Appellant's submission of additional information 


in contemplation of resolution of the matter by the full Commission. 


(R. 10, A. 17). 
By letter filed October 24, 1969, Appellant advised the 


Commission that it had engaged consulting engineers to prepare 


* 


= 


an appropriate engineering study to mare: 25 request for waiver 
of the pre-sunrise rule to permit Station KIKK to operate beginning 
at 6 a.m. cock month of the year. An opportunity was requested 

to complete and submit the engineering then under preparation, 
together with information showing the nature of the programming 

by Station WSM during the early morning period between 6 a.m. and 
Nashville sunrise, and whether such programming was designed to 
meet the needs and interests of listeners in interference areas, 


if any. (R. 11-12, A. 18-19). 


On December 1, 1969, Appellant submitted information con- 


cerning the type of programming by Station WSM between 6 a.m. and 
local sunrise and a detailed engineering statement by its consulting 
engineers. - Appellant renewed its request for a waiver of the Pre- 
Sunrise Rule and asserted its rights to an evidentiary hearing, 
(R. 14-26, 27-28, A. 21-33, 34-35). : 

By Memorandum Opinion and Order released January 6, 1970, 
the Commission denied, without hearing, Appellant's request, for 
waiver and terminated as of December 31, 1969, the authority 
granted on October 17, 1969. (R. 29-32, A. 36-39). On December 31, 
1969, Appellant filed a request to be permitted to continue to 
operate with a 6 a.m. starting time until at least January 12, 
1970, pending judicial review of the action denying Appellant's 
request for waiver. (A. 39a). By Order adopted December 31, 
1969, the Commission stayed its decision denying the waiver until 
January 9, 1970, subsequently extended to January 12, 1970, with © 


a proviso that if by that date Appellant requests a Court stay, 


hee 


the Commission's stay will remain in effect until the Court acts 
on Appellant's stay request. (R. 33, A. 40). Appellant filed 
its Notice of Appeal and Petition for Stay on January 8, and 
January 12, 1970, respectively. The Commission and Intervenor 
filed oppositions on January 22 and 25, 1970, respectively, to 
which Appellant replied on January 30, 1970. By order entered 


March 11, 1970, Appellant's Petition for Stay was denied by the 


ARGUMENT 

THE COMMISSION ACTED UNLAWFULLY IN DENYING WITHOUT 

HEARING APPELLANT'S REQUEST FOR WAIVER OF THE PRE- 

SUNRISE RULE WITHOUT STATING ANY RATIONAL BASIS FOR 

SUCH DENIAL AND WITHOUT GIVING FULL CONSIDERATION 

TO APPELLANT'S THRESHOLD SHOWING THAT A WAIVER WOULD 

NOT UNDERMINE THE POLICY OF THE RULE. 

e 

The sole basis of the Commission's pre-sunrise rule, inso- 
far as it applied to Class I-A channels, is the interference 
which would allegedly be caused to a dominant Class I station by 
pre-sunrise operation ofother stations on the channel. Pre-Sunrise 
Rules, 18 F.C.C.2d 705, 16 R.R.2d 1601 (1960). Similarly, in its 
decision denying Appellant's request for a waiver of that rule, 
the Commission predicated its ruling solely upon a presumption that 


Nintermittent but massive interference” would be caused to Class I-A 


Station WSM should KIKK operate as requested. (R. 32, A. 39). 


° s 
1/ Beginning March 1, 1970 and until September 1, 1970, the sign- 
on time of Station KIKK will be 6:00 a.m. -under the Commission's 
Pre-Sunrise Rule, except for the last four days in April when the 

* sign-on time Will be 6:15 a.m. (R. 30,°A. 37). ; 


a 


However, Appellant's engineering statement demonstrated the 
inapplicability of the presumptions as to objectionable interference 
’ (upon which the Commission had exclusively predicated its pre- 
sunrise rule) to the KIKK situation. It was shown since the engineer- 
ing nighttime curves utilized by the Commission to determine inter- 


ference were predicated on conditions existing more than two hours 


before sunrise, they could not properly be applied in the instant 


situation to determine interference conditions 30 minutes to one 
hour before sunrise. It. cited Station KIKK's year-after-year pre- 
sunrise operation without complaint of interference, as "strong, 
practical and real evidence" of the "doubtful validity" and lack 
of applicability of the assumptions of interference upon the basis 
of which the Commission's pre-sunrise, rule prohibited operation 
by KIKK from 6 a.m. to Nashville sunrise. (R. 14-26, A. 21-33). 
Appellant's showing raised a substantial eee of material 
fact, as to the existence or absence of actual objectionable 
interference. The Commission, however, rejected this showing, 
ruled that the "second hour curves" "are the only reliable tools 
available for assessing the magnitude of the resulting interference," 
and made the ex parte finding that KIKK‘s proposed operation would 
involve objectionable interference within WSM's protected night— 
time skywave contour throughout "all or portions of ten states” 
(without specifying what! “portiogs 2) (R. 31, A. 38). In short, 
the Commission ruled that evidence as to actual absence of inter- 


ference during the time period in question cannot successfully 


controvert predictions of interference derived from formulae 


Os 


applicable to a different time period. Aside from the arbitrari- 
ness of such an ex parte ruling, the Commission's position precludes 
any waiver of the rule no matter what showing may be made as to 

the absence of actual interference. 

The Commission characterized Appellant's engineering showing ~ 
as consisting "in large measure of arguments previously weighed 
and disposed of" in its Report and Order adopting the pre-sunrise 
rule. (R. 31, A- 38). In that Report the Commission similarly 
rejected contentions with respect to the absence of listener 
complaint of interference, giving three reasons. (Pre-Sunrise 
Rules, 18 F.C.C.2a 705 at 714). 

The Commission's first reason was that the absence or existence 
of interference is not always capable of "physical determination" 
since it is a "statistical matter" and, therefore, "the affected 
station" may not have been aware of the existence of the inter- 
ference. But it was precisely because interference determined by 
the Commission's statistical methods may not actually exist or be 
physically discernible, that Appellant's engineers urged that KIKK's 
past pre-sunrise operation without listener complaint of interference 


was a more reliable yardstick. 


The Commission's second reason was that in situations 


involving long standing pre-sunrise operations on Class 1-A 
channels, listeners may have been aware of interference but didn't 
complain because it was "a fact of life." This, again, is illogical. 


Surely, if listeners were denied, by reason of interference, the ~ 


-T- 


opportunity to listen to desired programs of the "affected" 1-A 


station, it is more than likely, rather than unlikely, that they 


- would register vigorous complaint either with the affected station, 


the interfering station, or the Commission. 

The Commission's third reason was that termination of 
existing pre-sunrise operations was required to improve existing 
1-A service. But since there is an issue of fact as to whether 
KIKK's pre-sunrise operation does cause a degradation of WSM's 
service, it begs the question to say that denial of the requested 
waiver would "improve" WSM's existing 1-A service. 

Appellant further supported its poneee for waiver aethe 
facts designed to show the manner in which Station KIKK served 
vitai-programming needs of its listeners in the pre-sunrise period 
in question. Thus, Appellant alleged that Station KIKK is the only 
English language station in Pasadena, Texas, a city of more than 
100,000 population; that the people of Pasadena have relied heavily 
on its early morning broadcasts which include reports on farm 
conditions, weather and news; that traditionally, it has signed 
on with a "farm show" for the first 30 minutes of air time, broad— ~ 
casting traffic information, livestock prices, son se information 
concerning feeds, grains and detailed agricultural weather fore- 
casts; that such broadcasts are of great value to the farming and 
SORES community cermed by RIKK; and that as evidence of its 
great following, KIKK nee consistently ranked third or higher in 


-8-. 


listener surveys conducted in the area in the early morning period. 
(R. 11-12, A. 18-19). It further made a prima facie showing that 
‘the programming of Station WSM does not similarly serve the needs 
of listeners in areas in which theoretical interference would 
allegedly exist. (R. 25-26, A. 32-33). 

Although the Commission recited Appellant's allegations that 
it was the only English language station in Pasadena, it attempted 
to minimize such facts by ex parte findings to the effect that 
there were 20 unlimited time English language aural broadcast 
stations in the Houston metropolitan area. It added that KIKK's 
English language programming was not sufficient reason for per- 
mitting KIKK C0 cause the interference it had presumed on the 
basis of its engineering assumptions., (R. 32, A. 39). The Com- 
mission did not make any findings as to the early morning programs 
of the Houston stations or findings which would otherwise indicate 
whether any of the Houston stations served the local needs and 


interests of KIKK's early morning Pasadena listeners. Nor did it 


consider Appellant's allegations concerning the nature of its early 


morning programs and the manner in which such programs served such 
needs and interests. Appellant's showing concerning the programming 
by Station WSM during the pre-sunrise period in question was also 
completely ignored. 

In United States v. Storer Broadcasting Co., 351 U.S. ige 
(1956), the Court held that where an applicant for waiver of a 


rule sets forth adequate reasons for waiver, he is entitled to a 


-9- 


hearing. Here the Commission denied waiver for the simple reason 


the waiver would constitute a violation of the rule. It rejected 
any showing of other public interest considerations. Thus, the 
Commission's decision has the identical infirmity as the Commission' s 
decision which was reversed by this Court in WAIT Hadto ve. F.C.C., 
__U.S. App. D.C. , _ SS F.2d, -« 16 2R.R.20 2107 (1969). In 
that case, as here, the Commission failed to articulate with 
crerey and precision its findings and the reasons for its decision 
denying a waiver of the Commise tony s clear channel rules to ee 
nighttime operation by a Class II daytime oettoree In that case, 
as here, the Commission gave "perfunctory treatment" to the allega- 
tions and grounds set forth by the Appellant in support of the 
-request for waiver, which purported to show that the reasons under— 
lying the rule were inapplicable to the situation at hand and that 
a waiver would not be inconsistent with the overall objectives or 
the public interest policy of the rule. In that case as here, 
the Commies fell back on the necessity for maintaining the 
"sanctity" of the rule regardless of any facts or circumstances 
indicating that a waiver would not be inconsistent with the purposes 


or objectives of the rule. In WAIT Radio, SudesLeventhal ; speaking 


for the majority of the Court, stated: 
The salutary presumptions do not obviate the need for 
--- serious consideration of: freritorious applications for 
waiver, and a system where regulations are maintained 
inflexibly without any procedure for waiver poses legal 
difficulties. The Commission is charged with administra- 
tion in the "public interest." That an agency may 


eT Oe 


discharge its- responsibilities by promulgating rules 

of general application which, in the overall perspec-— 
tive, establish the "public interest” for a broad range 
of situations, does not relieve it of an obligation to 
seek out the "public interest" in particular, individ- 
ualized cases. A general rule implies that a commission 
need not re-study the entire problem de novo and recon- 
sider policy every time it receives an application for 
waiver of the rule. On the other hand, a general rule, 
deemed valid because its overall objectives are in the 
public interest, may not be in the "public interest" if 
extended to’ an applicant who proposes a new service that 
will not undermine the policy, served by the rule, that 
has been adjudged in the public interest. An agency 
need not sift pleadings and documents to identify such 
applications, but allegations such as those made by 
petitioners, stated with clarity and accompanied by 
supporting data, are not subject to perfunctory treat- 
ment but must be given a "hard look." (16 R.R.2d at 
2112-2113). 


The decision of the Second Circuit Court of Appeals in 


WBEN Inc. v. United States, 396 F.2d 601 (1968), cert..den. 393 
U.S. 914 (1968) sustaining the validity of the Commission's pre- 
sunrise rules, is singularly applicable here with respect to 
waivers of those rules. There Judge Friendly, speaking for the 
Court, stated (396 F.2d 601 at 623): 


". . . While in certain instances, the Commission may 
even have the duty to use programming criteria in its 
decision to grant or withhold a license, Office of 
Communication of United Church of Christ v. FCC, 359 
Fed 994 [7 RR 2d 2001] (DC Cir 1966); see also Section 
315; we appreciate the Commission's reluctance to 
enter the area where it is not compelled to do so; 

we can understand also why the Commission would be 
reluctant to grant waivers until there had been a 
reasonable opportunity. to explore the working of. - 
its new Rule. 


s 


- - - We shall expect the Commission, after suitable 
trial period has passed, to approach such waiver appli- 
cations in a manner consistent with its duties under 
the Act. ..."” : 


Manifestly, the Court viewed " a trial period" as providing 
experience to sift out situations in which waivers would not 
militate against the overall objectives of the pre-sunrise rule.. 
In the case of KIKK, there has been actual experience of many 
years which has demonstrated the absence or unlikelthood of actual 
interference to Station WSM from KIKK's operation between 6 a.m. 
and sunrise. Surely this is a sufficient threshold showing that 
a waiver would not necessarily militate against the! objectives 
of the rule. (Cf. U.S. v. Storer Broadcasting Company ) More- 
over, any possible atemeancnce to WSM can nae "public interest" 


significance only if listeners in the alleged interference areas 


were being served by WSM with programs serving their needs and 


interests. The absence of listener complaint of deprivation of 
WSM programs surely was a prima facie indication that continuation 
of KIKK's pre-sunrise operation would not militate against the 
policies the rule was designed to implement. | 
The Courts have uniformly insisted on rational explanation 
in support of administrative Sectetons<: In Johnston Broadcasting 
Co., v. F.C.C., 85 U.S. App. D.C. 40, 46, 175 F.2d 351, 357 (1949), 
this Court held that the bases or reasons for final conclusions | 
must be clearly stated and that conclusions must be a rational 


result from the findings of ultimate facts which must be sufficient 


1/ In WAIT Radio, supra, the principal ground upon which WAIT 
predicated its request for waiver was its programming. There, as 
here, the Commission refused to consider programming as a factor 
relevant to a determination of whether a waiver should be granted. 
-And the-Court there regarded such failure as. rendering the Com— 
mission's decision deficient. (Cf. WBEN, Inc. supra 396 F.2d 
601 at 622-23) A iF : 


2/ See. Burlington Truck Lines v. U.S., 371 U-S. 156 (1962). 
. ~~ 12 — . 


in number and substance to support the conclusion. The Commission's 


decision violates these principles since it contains no rational 


_ explanation as to why Appellant's waiver request did not show that 
‘@ waiver would not "undermine the policy" of the pre-sunrise rule. 
WAIT Radio v. F.C.C., supra. 

CONCLUSION - 

WHEREFORE, Appellant respectfully requests that this Court 
review the action appealed herein and upon such review, reverse 
‘and set aside such action and remand the case to the Commission 
for evidentiary hearing or other proceedings which the Court 
may deem just and proper. 

Respectfully submitted, 
INDUSTRIAL BROADCASTING CO. 
Ke 
W. Ervin James 
Hofheinz & James 
1107 First National Life 
Building 
Houston, Texas 77002 
Benedict P. Cottone 
Douglas A. Anello 
David Meyers 
Cottone and Peterson 
1730 M Street, N. W. 
Washington, D. C. 20036 


March 18, 1970 . 


IN THE UNITED STATES COURT. OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
fd: 
INDUSTRIAL BROADCASTING COMPANY, 
Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WSM, Inc., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Intervenor 


PERTINENT RULES OF THE COMMISSION 


Section 53.87 (47 CFR 73.87)*--"Program transmission prior 
to local service — (a) The provisions of §§73.6, 73.8, 73.9, 
73-10, 73.23, 73-79, and 73.84 shall not prevent the trans- 
mission of programs between 4-o'clock a.m., local standard 
time, and local sunrise, of standard broadcast stations with 


their authorized daytime facilities: provided, that the 
provisions of this section shall not extend to: 


(1) Stations regularly sharing time during daytime 
hours either under licenses pursuant to which time-sharing 
agreements have been entered into or licenses specifying 
hours of operation, unless time-sharing agreements have 
been reached covering such operation prior to local sun- 
rise. Sections 73.74, 73.77, and 73.78 shall be applicable 
to such agreements. z 


(2) Any Class II station which by use of its daytime 
facilities causes objectionable interference, as determined 
by the standard broadcast Technical Standards of this sub- 
part or by the engineering standards of NARBA or the U.S./ 
Mexican Agreement (whichever is controlling) within the 0.5 
mv/m 50 per cent time skywave contour of any Class I station 
of the United States, Mexico, or any country party to NARBA, 
except (i) where the Class I'station is located east of the 
-Class II station, in which case operation may begin at local 
sunrise at the Class I station; (ii) where an agreement has 
been reached with the Unitéd States Class I station affected 
to begin operation prior to local sunrise. 


® This Rule is quoted in the form in which it existed prior to its 
et in Docket No. .14419, released July 13, 1967. (8 F.C.c. 
2d 698) . ied : 


(3) Operation by use of its daytime facilities of any 
Class II station on any Class I-A channel not assigned to 
the United States under the North American Regional Broad- 
casting Agreement or under the U.S./Mexican Agreement. 


(4) Class IV stations authorized for operation with 
daytime power in excess of 250 watts. 


"(b) Any station operating during such hours receiving 
notice from the Commission that undue interference is 
caused shall refrain from such operation during such 
hours pending further notice from the Commission. 


"(¢) Nothing contained in outstanding instruments of 
authorization for such stations shall prohibit such 
operation except as herein provided. 


"(d) The period 4 a.m. to 6 a.m., local standard time, 
ee not be included in determining compliance with 
73-71. : 


"(e) Restrictions imposed by §73.187 on daytime opera- 
tions shall apply to pre-sunrise operation under this 
section." 


Section 53.99 (47 CFR 73.99)--Pre-sunrise Service Authority - 
(a) In order to afford the maximum uniformity in early morning 
operations compatible with interference considerations, the 
following classes of standard broadcast permittees and 
licensees are eligible to request Pre-sunrise Service 
Authority (PSA): 


(1) Class II stations except those operating on Class I-A 
Clear Channels not assigned to the United States under the 
North American Regional Broadcasting Agreement (NARBA) or 
the U.S./Mexican Agreement, and those assigned-to U.S. I-A 
clear channels and located east of -the co-channel I-A station. 


(2) Class III stations. 
(b) When issued, a PSA will permit: 


(1) Class II stations to commence operation with their 
daytime antenna systems either at 6:00 a.m. local time or 
at sunrise at the western-most Class I station located east 
or.the Class II station (whichever is later), and to continue 
such operation until local sunrise: provided, that the 
permissible power, to be specified in the PSA, shall not 
exceed 500 watts (or the authorized daytime or critical 
hours power, if less than 500 watts), or such lesser power 
as may be determined on the basis of calculations made 
pursuant to paragraph (c) of this section. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,856 


INDUSTRIAL BROADCASTING COMPANY, 


Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WSM, INC., 
Intervenor. 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF QUESTION PRESENTED * 


Did the Commission abuse its discretion in concluding 


that KIKK's request for waiver of the Commission's rule governing 


presunrise operation of broadcast stations did not set forth 


reasons sufficient if true to warrant an exemption from the rule? 


%/ This case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 

Industrial Broadcasting Company (hereinafter KIKK) has 
appealed from a Commission Memorandum Opinion and Order released 
January 6, 1970, which denied its request for waiver of Section 
73.99 of the Commission's rules, 47 CFR 73.99. The waiver had 
been sought so that KIKK could begin broadcasting at an earlier 
hour than that allowed by the rule (R. 29-32, A. 36-39). Section 
402(b) of the Communications Act, 47 U.S.C. 402(b), confers 
exclusive appellate jurisdiction upon this Court. 

A. The Presunrise Rulemaking Proceedings. 

In a 1967 rulemaking proceeding (Presunrise Operation 
by Standard Broadcast Stations, 8 F.C.C, 2d 698, affirmed WBEN, 


Inc. v. United States, 396 F.2d 601 (2d Cir.), cert. den. 393 


U.S. 914 (1968)), the Commission established rules governing pre- 


sunrise operation by Class II and Class III AM radio stations. 
Class II stations like appellant KIKK were ‘treated much more 
restrictively, in keeping with the Commission's effort to main- 
tain the integrity of skywave service on Clear Channels.” ° 

17 Class II stations occupy clear channel frequencies on a 
secondary basis, that is their signal "is limited by and 


subject to such interference as may be received from Class I 
[clear channel] stations." 47 CFR 73.21. 


-3- 

WBEN, Supra, 396 F.2d at 609. Only those Class ITI stations 
located to the west of the dominant Class I stations were per- 
mitted to broadcast before sunrise; "they could begin operating 
at full daytime power 6 A.M, or sunrise at the dominant station 
(whichever was later), pending decision in another proceeding 
as to whether a limitation of Power was appropriate an these 
channels as well." WBEN, supra, 396 F.2d at 608-609. As the 
Court explained in its decision, the Commission’s AM radio 
allocation scheme has tried "to maximize the number of listeners 
who will benefit from skywave service and yet permit as many 
“listeners as possible a wide choice of programs, preferably of 
nearby origination,” 396 F.2d at 605-606. Skywave service 
provided by Class I stations (like WSM intervenor here) has been 
carefully protected because there are large areas of the nation 
which receive little or no primary (groundwave) comp at 
night and are completely dependent on skywave for AM Somes 


"By this careful allocation pattern the Commission has succeeded 


in providing skywave radio service to some 20,000,000 persons 
who would not receive any groundwave signal at night." 396 F.2d 


at 606, The presunrise rules constitute one aspect of this 


allocations pattern. 


2/ See National Broadcasting Co. v. F.C.C., 124 U.S. App. D.C. 
116, 362 F.2d 946 (1966). s 


= f= 

In further rulemaking proceedings (Pre-Sunrise Operation 
by Class II Stations, 18 F.C.C. 2d 705 (1969)), the Commission. 
sought to finally resolve the presunrise operating status of 
Class II stations (which as indicated above had been to some 
extent left open in the 1967 proceeding). Among the issues 
which the Commission had before it were: (1) the power to be 
utilized by western Class II stations, like KIKK, (2) whether 
these stations should be permitted to commence operation at 6 A.M, 
local time, or (3) even earlier than 6 A.M, local time. 18 F.C.C. 
2d at 710. 

On balance, the Commission concluded that western 
Class II stations should not commence operation before sunrise 


at the location of the dominant Class I station. 18 F.C.C. 2d 


at 707, 722. Its opinion made clear that this conclusion was not 


dependent on the use of any particular method of computing 
interference’, but that under any of the standards employed by 
the parties the result would be the same. 18 F.C.C, 2d at 714. 
The Commission considered and rejected the argument that the 
absence of interference complaints from the listening audience 
should be regarded as a significant decisional factor, 18 F.C.C. 
2a at 714. It further concluded that little weight could be 


given to evidence of “unique” programming in resolving what was 


See 
essentially a highly technical problem of frequency allocations. 
As will appear below, KIKK's waiver request was pesed on these 
three grounds. 


B. KIKK's Belated Request For Presunrise 
Authorization And A Waiver Of The Rules, 


Appellant is the Licensee of Class II AM station KIKK, 
authorized to operate daytime only in Pasadena, Texas, and of 
station KIKK-FM, authorized to operate fulltime in contiguous 
Houston, Texas. From its inception, the AM station has been 


obliged by the conditions of its license (which specifically 


set forth the hours during which it may operate (R. 30-31, A. 
37-38) and by the Commission*s rules to protect the dominant 
Class I station WSM, Nashville, Tennessee, upon whose clear 
channel frequency it operates, Section 73.87 (a) (2) of the 
Commission's rules, in effect until the recent rule changes 
already referred to, prohibited KIKK's operation prior to sun- 
rise at the dominant station “except on agreement with, or 
non-use of the channel by, the dominant station.” Such consent 
was never granted by WSM (R. 29-30, A. 36-37); on the contrary, 
in 1960 because of a “number of reports of interference to WSM" 
' 


that station objected to KIKK's presunrise operation qa. 36-41, 


A. 1-6). 


= Ge 

KIKK's station file reveals that it was never author= 
ized to commence operation prior to sunrise in Nashville. In 
fact "the station was informed by telegram on January 5, 1960, 
that any such operation would violate rules then in force 
(former Section 73.87)" (R. 30, A. 37). Nonetheless KIKK 
regularly commenced broadcasting at 6:00 A.M, local time, which 
during the fall and winter months was prior to sunrise at 
Nashville. 

On July 29, 1969, the Commission reaffirmed the rules 
applicable to sign-on time for stations in KIKK’s class: that 
such stations 'may begin broadcasting at 6:00 A.M, local time 
or sunrise at the dominant clear channel station, whichever is 
later (18 F.C.C, 2d at 707). However, the stations were required 


to seek Pre-sunrise Service Authority (PSA) from the Commission 


before commencing presunrise operation. Unlike other affected 
3 


stations KIKK' did not seek a PSA. A special inspection by 
the Commission’s Houston field office on September 30, 1969, 
established that nonetheless the station had continued its 
practice of signing on at 6:00 A.M, local time (R. 1-6, 30, 

A. 8-13, 37). Shortly after this inspection, KIKK applied for 


—— 
3/ Nor did it File comments or otherwise participate in the 
rulemaking (R. 30, A. 37). 


37) = 
and received a PSA authorizing operations consistent with the 
terms of the rule, that is, a sign-on time of 6:00 ALM, or 
sunrise in Nashville, whichever occurs later (R. 30-31, A. 37-38). 
KIKK also requested a waiver of the rule to permit a/ 6:00 A.M. 
Sign-on time throughout the year (R. 11-28, A, 18-35). 

. The Commission found essentially that the waiver 


request simply sought to relitigate questions which had already 


been resolved in the recently completed rulemaking (R. 31, A. 38). 


It rejected KIKK's engineering showing for the reasons set forth 
in that proceeding, noting that "the use of the diurnal curves 
for evaluating transitional interference conditions is not 
technically supportable and, in any event, would not basically 
affect the magnitude of interference depicted" @..31, A. 38, n. 2). 
Based on established engineering standards the Commission found 
that "KIKK*s proposal involves objectionable interference within 
WSM's 0.5 mv/m 50% skywave poston throughout all or portions of 
the following states: Arkansas, Iowa, Kansas, Louisiana, 
Minnesota, Mississippi, Missouri, Nebraska, Oklahoma, and Texas” 
(R. 31, A. 38). | 

Reliance by KIKK on the fact that "it is the only 


English language station assigned to Pasadena, Texas" was also 


found insufficient to justify a waiver. The Commission stated: 


af. = 


. . « 20 unlimited time English language aural 
broadeast services (7 AM and 13 FM) have been 
Licensed in the Houston metropolitan area, of 
which Pasadena is a part. Under these circum- 
stances, KIKK's status as Pasadena's only 
English language station is not a valid 

reason for removing operating constraints 
where the effect.of such removal is to 

cause intermittent but massive interference 

to the early morning service of a clear 
channel station. We find that KIKK has not 
met the threshold test established by the 
Supreme Court in United States et al. v. 
Storer Broadcasting Company, 351 U.S. 192 
(1956), and that the proposal is deniable 
without hearing in accordance therewith. 

(R. 32, A. 39). 


Thus the requested waiver was denied and KIKK was warned 
that any operation “which does not accord with the outstanding 


PSA IS UNAUTHORIZED and subject to the sanctions and penalties 


u/ 
provided by law" (R. 32, A. 39). Thereafter this appeal was 


filed together with a motion to stay the Commission's order. 


On March 11, 1970, this Court denied the motion for stay. 


47 Under the terms of KIKK's present authorization the following 
Sign-on times are permitted (R. 30-31, A. 37-38): 


January - 7:00 a.m. July 6:00 a.m. 
February 6:30 a.m. August 6:00 a.m. 
March 6:00 a.m. September 6:30 a.m. 
April (thru last October (thru last 

Sunday) 6:00 a.m. (Sunday) 7:00 a.m. 
April (xemainder) 6:15 a.m. October (remainder) 6:00 a.m. 
May 6:00 a.m. November 6:30 a.m. 
June 6:00 a.m. December 6:45 a.m. 


Denial of the waiver means that from September through April (except 
for March) sign-on time mist be delayed in varying degrees, ranging 
from 15 minutes to one hour, beyond the 6:00 A.M, time sought 

by KIKK. 


Oh 


ARGUMENT 

The presunrise rules adopted in 1967 were designed 
among other things to protect the skywave service of clear channel 
stations, since in many areas of the nation they macuiae the 
only available radio service at night. For this reason, 
severe presunrise operating restrictions were imposed on Class 
II stations, like appellant KIKK, which operate on clear channel 
frequencies. WBEN, Inc. v. United States, supra, 396 F.2d 
605-611. Following further rulemaking proceedings, the Commis 
sion on July 19, 1969, reaffirmed the need for rules to preclude 
operation by Class II stations prior to sunrise at the locale 
of the clear channel stations. Such rules were found to be 


necessary to prevent interference to both the skywave and 


groundwave service of the clear channel stations. 18) F.C.c. 


2d 705. 

In this case, a unanimous Commission denied KIKK's 
request for waiver of the rules to permit a permanent sign-on 
time of 6 A.M., finding that its showing consisted "in large 
measure of arguments previously weighed" and rejected in the 
rulemaking proceedings. The Commission concluded ated that 
no purpose would be served by a hearing since KIKK's factual 


allegations, even if established, would not warrant a departure 


TOW 

from the rules. United States v. Store d ing Co., 351 
U.S. 192, 205 (1956). Appellant argues that the Commission 

erred in these determinations, contending that the Commission 
improperly weighed the interference KIKK would cause the 
dominant clear channel station and attached too little signifi- 
eance to the value of its own program service. As we will show, 
however, KiKK's waiver request is at odds with the basic policies 
established in the rulemaking proceeding and is in no sense an 
exceptional case calling for special treatment. 


THE COMMISSION CORRECTLY CONCLUDED THAT KIKK'S 


SHOWING DID NOT JUSTIFY A WAIVER OF THE RECENTLY 
ENACTED PRESUNRISE RULE. 


Appellant's first major contention is that the state- 


ment of its consulting engineer "raised a substantial issue of 


material fact, as to the existence or absence of actual objec- 


tional interference." (Br. 6-8). There is no merit to this 
contention, however, since the engineering statement was based 
on standards which the Commission had expressly declined to 
adopt in the rulemaking proceeding. Using what it regarded as 
the best available tools, those specified in its rules, the 
Commission found that "intermittent but massive interference” 
would be caused to WSM's early morning service by KIKK's 


operation. 


= shi = 

Specifically, the Commission held that "KIKK' s 
proposal to commence operation prior to sunrise, Nashville, 
must be judged as a nighttime operation over a dark trans- 
mission path" since sunrise occurs substantially later in 
Pasadena, Texas than in Nashville. Thus, the Commission 
concluded, "The '2d hour curves’ contained in figure 1, 
section 73.190 of the rules, are the only reliable tools 
available to us for assessing the magnitude of the resulting 
interference. (Footnote omitted) On this basis, KIKK's 
proposal involves objectionable interference within WSM"s 
0.5 mv/m. 50 percent skywave contour throughout all or 
portions of the following States: Arkansas, Iowa, Konsase 
Louisiana, Minnesota, Mississippi, Missouri, Nebraska, Oklahoma, 
and Texas,” 


KIKK contends that an .engineering affidavit which 


accompanied the waiver request challenged the propriety of 


relying on the engineering standards specified in the rules, 
thus giving rise to a material issue of fact. KIKK had urged the 
so called “diurnal curves” rather than the curves specified in 
Section 73.190 (Fig. 1) provided a better means of calculating 
interference. Significantly, however, KIKK's engineer did not 
depict the extent of interference under either of the methods 

| 


or maintain that under its own test there would be no inter- 


ference. Instead he argued that under the circumstances great 
| 


Tee 

weight should be placed on the absence of listener complaints 
of interference (R. 21-22, A. 28-29). 

This Court observed in WAIT Radio v. F.C.C., ___ 
U.S. App. D.C. __, 418 F.2d 1153,1157 (1969), that “[(a] 
general rule implies that g Commission need not re-study the 
entire problem, de novo and reconsider policy every time it 
receives an application for waiver of the rule.” And in 
National Broadcasting Co. v. F,C.C., supra, 124 U.S. App. 
D.C. at 125, 362 F.2d at 955 (1966), where previously 
established engineering standards were disputed by a party 
seeking an evidentiary hearing to determine interference, the 
Court made clear that the Commission need not “be required to 
write, as it were, on a tabula rasa” but could resolve the 


matter on.the basis of determinations reached in an earlier 


rulemaking. Here, as the Commission pointed out, use of the 


diurnal curves for evaluating interference during the transi- 
tional hours immediately before and after sunrise had already 
been considered and found “not technically supportable” 

(R. 30, A. 37), when the presunrise rules were adopted. 

See Presunrise Operation by Class IT Stations, supra at 714. 
Likewise they were considered and rejected in earlier rule- 


makings aS well. See Daytime Skywave Proceeding, 27 F.C.C. 
587, reconsideration denied, 27 F.C.C. 825, 832-834; affirmed, 


a = 


| 
C h Broadcasting Service v. United States, 109 U.S. 


App. D.C. 88, 284 F.2d 222 (1960). 
| 


The case against reliance on diurnal curves is even 
stronger in the present situation than it was in the Soe 
rulemaking. There the Commission described in the following 
terms the problem of obtaining a precise determination of 
interference during the period before and after sunrise (18 
F.C.C. 2d at 706): : 


The use of these [clear] channels by class tt 
daytime and limited-time stations during the 
early morning transitional hours is further} 
complicated by the fact that our method for’ 
ealculating cochannel interference presup- 
poses a condition of total daylight or 
darkness along the entire transmission path. 
Where class II sign-on times are keyed to 
sunrise at dominant stations to the east, as 

has historically been the case with class. II's 
.operating on U.S. I-A clear channels, a 

changing situation exists in which a * shadow) 

wall is moving from east: to west as the earth 
rotates eastward on its axis. Thus, even after 
sunrise at the dominant station, a substantial 
part of its normal service area is still in 
darkness and subject to residual skywave effects 


from cochannel operations to the west. 


In this case, however, KIKK seeks to operate before sunrise at the 
dominant station. Thus the entire area between KIKK and Nashville is 
in darkness; there is no “shadow wall" moving between the two 
locations depicting a change from darkness to light. Instead 


as the Commission stated (R. 31, A. 38), the proposal | involves 


= ii 
‘Ta dark transmission path" and may properly be judged by the 
nighttime standards embodied in Section 73.190 (Fig. 1). 

Like its reliance on the diurnal curves, KIKK's 
argument that the absence of listener complaints regarding 
interference should weigh heavily in its favor was also fully 


considered and rejected in the rulemaking. There the Commis- 


sion gave the following reasons for rejecting this contention: 


Under AM allocation rules, interference is a 
statistical matter, not aiways easily suscepti- 
ble of physical determination or coming to the 
attention of the affected station. Moreover, 

and perhaps more significant, since these are 
existing operations, often of long standing, it 
may well not have occurred to listeners to com- 
plain of interference, at least in recent years; 
it may have been regarded as a fact of life. 

The question here, we recognize, is not of 
preserving existing I-A service, but of improving 
it. Also, of course, it is the duty of the Com- 
mission (using the best tools available to it), 
not that of listeners or affected stations, to 
‘implement the mandate of the Communications Act 
‘to prevent interference between stations and 
‘further the more effective use of radio (sections 
'303(£) and (g))- 18 F.C.C. 2d at 714. 


KIKK has failed to show that this disposition was in any way 
S/ 
arbitary. 
Appellant also contends that the rule should have been 


waived because there is great need for its programming since 


"station KIKK is the only English language station in Pasadena, 


Texas" and “has consistently ranked third or higher in listener 


5/7 In fact KIKK's argument is really a request that this Court 
substitute its judgment for that of the Commission regarding the 
manner in which the interference in this case is to be computed. 

This the Court has repeatedly stated it will not do, particularly 

"in this highly technical field [where] the Commission's considera- 
tion and application of its own Rules and Standards of Engineering 
Practice should be entitled to great weight." Interstate Broadcasting 
Co. v. F,C,C., 105 U.S. App. D.C. 224, 231, 265 F.2d 598, 605 (1959). 
(iSe8) 5 Reeve OF Pouisrilte: "Inc. (WLU) v: Piclc.. 110 U.8. | 
(1965) ; eo i e, In OU) v. F.C.C.. 114 

App. D.C. 275, 314 F.2d 276 (1963). 
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surveys." (Br. 8-9). This contention is plainly without merit. 
No showing was submitted attesting to any extraordinary or 
unusual need that would warrant a departure from the established 
presunrise rules. And as the Commission pointed on Pasadena 
is a part of the Houston urbanized area where as 20 
unlimited time stations, seven AM and 13 FM, which Proadeast 
in English. Indeed Pasadena Teycontteuons to and surrounded 
on two sides by Houston itself, leaving no doubt whatever that 
there is ample radio service available to the residents of the 
community in the presunrise hours, including, it should be 
noted, service from appellant's own FM station, which like 
other FMs, is authorized to operate on a fulltime basis. 

Further, in the rulemaking proceedings leading to 
the adoption of the presunrise rules the Commission indicated 


that little significance could be attached to programming 


consideration in resolving issues that relate essentially to 
| 


efficient use of radio frequencies. 18 F.C.C. 2d at! 707, 714, 
and 717. This is in accord with the agency's usual practice: 
programming involves highly subjective judgments on matters 
that are subject to change at the discretion of the pee 


thus it has never been regarded as a satisfactory allocations 


| 
tool. See, e.g., AM Station Assi Standards, 29 Fed. Reg. 


6/ Appended to our opposition to the motion for stay|in this 
proceeding is a map of the Houston urbanized area. | 


a 

9492 (1964); AM-FM Duplications, 2 F.C.C. 2d 833, 840 (1966); 

and Presunrise Operation of Standard Broadcasting Stations, 
7/ 

10 F.C.C. 2d 283, 309-310 (1967). 

Finally, running throughout appellant's brief is the 
assertion that if the waiver could not be granted outright then 
an evidentiary hearing should be held. In United States v. 
Storer Broadcasting Co., 351 U.S. 192 at 205, the Supreme 
Court observed: 

As the Commission has promulgated its Rules 

after extensive [rulemaking] administrative 

hearings, it is necessary for the accompanying 

papers to set forth reasons, sufficient if 

true, to justify a change or waiver of the 

Rules. We do not think Congress intended the 

Commission to waste time on applications that 


do not state a valid basis for a hearing. 


Plainly this is such a case. KIKK's engineering showing not 


only failed to establish that the standard by which the Commission 


weighed the interference was erroneous but contained no demonstra- 


tion that by that test, or indeed by its own, there would in fact 


eS 
7/ Appellant's reliance on WBEN, supra, to support its contention 
is misplaced. WBEN supports the Commission's present decision, 
since the Court held that it could understand the Commission's 
reluctance to waive the presunrise rules on the basis of program- 
ming considerations, especially where the Commission had taken steps 
to make available “alternative service.” 396 F.2d at 922. Here 
as the Commission found, many alternative services are available 
in the Houston urbanized area, including one for appellant's own 
FM station. 

Similarly, in 560 Broadcasting Co. v. F.C.C., ____ U.S. App. 
D.C. ___, 418 F.2d 1166, 1167-1168 (1969), this Court upheld the 
Commission's refusal to order an evidentiary hearing where the 
applicant relied on his commmity's need for local programming, 
but the Commission had concluded that the community was “not 
totally without service.” See also Buckley-Jaeger v. F.C.C., 
130 U.S. App. D.C. 90, 397 F.2d 651 (1968). 
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be no interference. The basis on which the Commission rejected 
KIKK's allegation as to the need for its service is likewise 
both reasonable and factually undisputed. Under the circum- 


stances the agency was plainly under no obligation to afford 


KIKK an evidentiary hearing. See Buckley-Jaeger Broadcasting 


Co. v. F.C,.C., supra; 560 Broadcasting Co. v. FCC supra; 


Rio Grande Family Radio Fellowship, Inc. v. F.C.C., ___ U.S. 


App. D.C. __, 406 F.2d 664 (1968). ‘The matters raised by 


8 
KIKK did receive "reflective consideration" and a "hard look” 


followed by a clear statement of the Commission's reasons, not 
only in the order from which it has appealed, but also in the 

recently completed rulemaking proceeding upon which that order 
relied. Under the circumstances of this case that is all that 


was required. 


| 
CONCLUSTON 
| 
Accordingly, the Commission's Memorandum Opinion and 
| 


Order should be affirmed. 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, | 


JOHN H. CONLIN, 
Associate General Counsel, 


JOSEPH A. MARINO, 
Counsel. | 


Federal Communications Commission 
Washington, D. C. 205544 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
No. 23,856 


INDUSTRIAL BROADCASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 

WSM, INC., | 
Intervenor. 


On Appeal from an Order of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


STATEMENT OF QUESTION PRESENTED 


Intervenor agrees with the Statement of Question Presented as set forth 


in Appellee’s brief. 


COUNTERSTATEMENT OF THE CASE 


Appellant Industrial Broadcasting Company is the licensee of Class II stand- 
ard broadcast station KIKK, which is authorized to operate during daytime hours 
in Pasadena, Texas, and FM broadcast station KIKK-FM, which is authorized to 
operate fulltime at Houston, Texas, a city contiguous to Pasadena. As a Class 
II station on the clear channel frequency 650 kHz, KIKK is required by the 
Commission’s Rules to protect the dominant clear channel station WSM, Nash- 
ville, Tennessee, upon whose frequency it operates.! KIKK serves the local 
Pasadena area, while WSM serves broad areas in the southeastern and south- 


western parts of the United States. 


Although KIKK had commenced operation prior to sunrise in Nashville 
for almost 22 years (R. 29, par. 3), the Commission’s Rules have never per- 
mitted Class II daytime stations to operate on a clear channel prior to sunrise 
at the dominant station, “except on agreement with, or non-use of the channel 
by, the dominant station” (/d. at par. 4).2, WSM has never consented to opera- 
tion by KIKK prior to sunrise at Nashville (R. 30, par. 4). 


Appellant would have this Court believe that “[a]t no time, during the 
many years of KIKK’s operation prior to Nashville sunrise, was Appellant ever 
notified of any complaint that such operation caused interference to Station 


1 Cjass I stations! such as WSM, the Intervenor in this proceeding, are designed “to render 

_ . service over an extended area and at relatively long distances.” See Section 73.21(a)(1) 
of the Commission’s Rules, 47 CFR §73.21(a\(1) (1969). In order that Class I stations pro- 
vide AM service to as many listeners as possible, they are required to operate with high power 
and are afforded an unusually high degree of protection against interference, particularly from 
stations on the same channel. Jbid. By contrast, the service area of Class II stations, which 
also operate on clear channel frequencies, is “limited by and subject to such interference as 
may be received from Class I stations.” 47 CFR §73.21(a\2) (1969). 


2 Section 73.87(a)(2), in effect prior to 1967, prohibited Class II stations such as KIKK 
from operating prior to sunrise at the dominant station except “where an agreement has 
beer. reached with the United States Class I stations affected to begin operation prior to 
local sunrise.” WBEN, Inc. v. United States, 396 F.2d 601, 607, n. 3(2d Cir.), cert. den. 
383 U.S. 914 (1968). 


WSM” (App. Br. p. 2). This is contrary to the facts shown on this record. 

On January 4, 1960, WSM sent a telegram to the Commission advising of the 
receipt of an “increasing number of reports of interference to WSM from KRCT, 
Pasadena, Texas [the former call letters of KIKK] prior to sunrise at Nashville, 
Tennessee” and requesting that the Commission order the station to refrain 
from operation prior to sunrise at Nashville (R. 36). On January 5, 1960, the 
Commission informed Appellant that operation prior to local sunrise at Nash- 
ville was prohibited by former Section 73.87(a)(2) of the Rules: and accord- 
ingly, such operation should cease immediately (R. 37). 


Subsequently, by letter of January 16, 1961, the Commission advised Ap- 
pellant that it was in receipt of information which indicated that KIKK had 
been on the air prior to local sunrise at Nashville on January 8, 1961, in ap- 
parent contravention of the station’s license and former Section 73.87 of the 
Rules (R. 39). By letter to the Commission under date of January 23, 1961, 
Appellant responded that KIKK was operating prior to sunrise at Nashville only 
when WSM was not on the air (e.g., 5:00 a.m. to 7:00 a.m. each Sunday morn- 
ing) (R. 40) and assured the Commission that it was “complying with every 
provision of it’s station license” (Jbid.). In response to Appellant’s te- 
quest for a ruling on KIKK’s authority to operate during such periods, the 
Commission stated in a letter dated February 28, 1961, that former Section 
73.87 permitted KIKK to “operate between 4:00 a.m., local standard time, 
and local sunrise any morning of the week that Station WSM is not utilizing 
its facilities” (R. 41). However, despite WSM’s complaint about interference, 
the Commission’s repeated admonitions against unauthorized pre-sunrise opera- 
tion and Appellant’s representation that it was operating KIKK in accordance 
with the terms of its license, the station continued to flout the Commission’s 


pre-sunrise rule by operating prior to sunrise at Nashville. 


At no time has Appellant taken exception to the principle that operation 
prior to sunrise at Nashville is precluded when WSM is on the air. Although 


the Commission conducted extensive rulemaking proceedings in 1967 and 1969 


on the question of pre-sunrise operation, Appellant chose not to participate in 
these proceedings (R. 30).3 The Clear Channel Broadcasting Service, an organiza- 
tion composed of licensees of non-network owned Class I-A standard broadcast 
stations of which Intervenor is a member, participated actively in the pre-sunrise 
rulemaking proceedings. CCBS filed detailed engineering studies with the Com- 
mission on December 4, 1967, in Docket No. 17562, which demonstrated that 
operation by KIKK prior to sunrise at Nashville would cause extensive objec- 
tionable intereference to the primary service of WSM. The studies, which were 
prepared by Intervenor’s Chief Engineer based on the diurnal curves, showed 
that even at 7:00 a.m. under January 1 conditions, KIKK would cause inter- 
ference within the 0.5 mv/m groundwave contour of WSM and that operation 
by KIKK at 6:00 a.m. year-round would cause interference to WSM’s 0.1 mv/m 


groundwave contour in rural areas in eight states.* 


By Report and Order adopted July 29, 1969, 18 F.C.C. 2d 705, the Com- 
mission adopted new pre-sunrise rules applicable to Class II stations such as 
KIKK located to the west of the dominant Class I stations. The rules per- 
mitted such stations to commence operating at 500 watts (or at full daytime 
power, if less than 500 watts) at 6:00 a.m. local time or sunrise at the dom- 
inant station, whichever was later. However, before commencing such pre- 
sunrise operation, stations were required to obtain Pre-sunrise Service Authority 


(PSA) from the Commission. 


Appellant’s' illegal and unauthorized pre-sunrise operation was not detected 


by the Commission until September of 1969. An inspection conducted by the 


3 In order to avoid needless repetition, Intervenor adopts the first section of Appellee’s 
Counterstatement of the Case which sets forth background information concerning the Com- 
mission’s pre-sunrise proceedings. 


4 See Comments of Clear Channel Broadcasting Service, F.C.C. Docket No. 17562, Decem- 
ber 4, 1967, Vol. Ill, Exh. 3, Figs. 3 and 5. Class I-A stations such as WSM are protected 
from co-channel interference to their 0.1 mv/m groundwave contour during daytime hours. 
47 CFR §73.182(aX1)(1969). Attached hereto as Appendix A is a copy of a map filed by 
CCBS in Docket No. 17562 depicting interference to the 50% skywave service of WSM from 
oe ie skywave of KIKK at 6:58 a.m., Central Standard time, under January 1 conditions. 

, Fig. 14. 


Commission’s Houston field office on September 30, 1969, uncovered several 
infractions of various Commission rules by KIKK, including the station’s vio- 
lation of Section 73.73 by signing on at 6:00 a.m. local time without any 

PSA in violation of the station’s license (R. 2). The Commission has not made 
a decision to date as to what sanctions will be imposed for KIKK’s long history 


of illegal pre-sunrise operation (R. 30, n. 1). 


Nine days after the Commission’s field inspection, on October 9, 1969, 
Appellant requested year-round authority for KIKK to sign on at 6:00 a.m., 
local Pasadena time (R. 5). On October 14, 1969, the Chief of the Commis- 
sion’s Broadcast Bureau granted a PSA to Appellant which authorized KIKK to 
operate from 15 to 45 minutes earlier than the time specified in its original 
license (R. 7). However, the Bureau refused to waive its rules so as to allow 
KIKK to sign on prior to local sunrise at Nashville (R. 8). | 

On October 16, 1969, KIKK requested temporary authority to sign-on at 
6:00 a.m. local Pasadena time pending judicial review (R. 9). By telegram sent 
the next day, the Chief of the Broadcast Bureau authorized KIKK to sign on 
at 6:00 a.m. local time pending resolution of the matters raised in KIKK’s. 
letter of October 9, 1969 (R. 10). On December 1, 1969, KIKK submitted 
supplementary information in support of its request for waiver (R. 14 - 28). 
Although a grant of KIKK’s waiver request would have constituted a modifica- 
tion of WSM’s license entitling it the right to be heard before the Commission 
(WBEN, Inc., supra), Appellant did not serve a copy of any of its pleadings on 
Intervenor (R. 30, par. 4). 

On January 6, 1970, the Commission released the Memorandum Opinion 
and Order leading to the present appeal. In a carefully considered and detailed 
opinion, the Commission, by a unanimous vote, held that Appellant’s waiver 
request was without merit and “consisted in large measure of arguments pre- 
viously weighed and disposed of in the July 29 Report and Order” (R. 31, 
par. 8). The Commission noted that based on the engineering standards speci- 


fied in Section 73.190 of the Rules, KIKK’s proposal involved objectionable 


interference within WSM’s 0.5 mv/m 50% skywave contour throughout all or 
portions of Arkansas, lowa, Kansas, Louisiana, Minnesota, Mississippi, Missouri, 
Nebraska, Oklahoma, and Texas (R. 31, par. 9). The Commission concluded 
that KIKK’s status as Pasadena, Texas’ only English language station was “not 
a valid reason for ‘removing operating restraints where the effect of such re- 
moval is to cause intermittent but massive interference to the early morning 


service of a clear channel station” (R. 39, par. 10). 


ARGUMENT 


I. THE COMMISSION’S DENIAL OF APPELLANT’S REQUEST FOR 
WAIVER OF THE PRE-SUNRISE RULE WAS BASED ON SOUND 
PUBLIC INTEREST CONSIDERATIONS AND WAS NEITHER 
ARBITRARY NOR CAPRICIOUS 


Appellant does not attack the pre-sunrise rule nor does it challenge the 
authority of the Commission to deny a request for waiver of the rules which 
does not make a sufficient threshold showing. See United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956). Appellant, instead, contends that the 
Commission acted unlawfully in denying its request for waiver by failing to 
state any rational basis for denial and by refusing to give full consideration to 
its threshold showing. Thus, Appellant is in effect asking this Court to review 
the reasonableness of the Commission’s denial of its request for waiver. 


It is well settled that whether or not Commission rules should be waived 
is a matter in which the agency has broad discretion. Buckley-Jaeger Broad- 
casting Corp. v. F.C.C., 130 U.S. App. D.C. 90, 397 F.2d 651 (1968). This is 


particularly so in cases such as this where the controversy concerns the applica- 
tion of engineering standards. James S. Rivers v. F.C.C., 122 U.S. App. D.C. 
29, 351 F.2d 194 (1965). Indeed, this Court has made clear that in reviewing 
the exercise of the Commission’s discretion, “[i]n this highly technical field 


the Commission’s construction and application of its own rules and Standards 
of Engineering Practice should be entitled to great weight.” Interstate Broad- 
casting Co. v. F.C.C., 105 U.S. App. D.C. 244, 231, 265 F.2d 598, 605 (1959). 


The relief sought by Appellant would require this Court to substitute its judg- 

ment for that of the Commission in an area that is clearly within the agency’s 

expertise. Appellant has wholly failed to show that the Commission’ S judgment 
concerning waiver of its technical rules should not be accepted here. 


Essentially, Appellant’s claim of “unlawful” action by the: ‘Commission is 
based on three allegations: (1) that the statement of its consulting engineering 
raised a substantial issue as to the existence of interference to WSM; (2) that 
the need for KIKK’s English language programming during pre-sunrise hours 
justified a waiver of the pre-sunrise rule; and (3) that the Commission’ s decision 
contained no rational explanation as to why a grant of its waiver request would 
not undermine the policy of the rule. Intervenor submits that | the Commis- 
sion’s refusal to grant a proposal which would undermine “the integrity of the 
U.S. I-A clear channel services” (R. 31, par. 8) was based on sound public in- 


terest considerations and that none of the foregoing contentions has merit. 


Appellant’s first contention is that the showing of its consulting engineer 

“raised a substantial issue of material fact, as to the existence or absence of 
actual objectionable interference” (App. Br. pp. 6 - 8). According to Appellant, 

“[t] he sole basis of the Commission’s pre-sunrise rule, insofar as it applied to 
Class I-A channels, is the interference which would allegedly be caused to a 
dominant Class I station by pre-sunrise operation of other stations on the chan- 
nel” (App. Br. p. 5). However, Appellant did not present any engineering Studies 
showing that its pre-sunrise service would cause no Cv iecHonab le 
WSM. 


interference to 


Appellant’s consulting engineer conceded that based on the “2d hour curves” 
contained in Figure 1, Section 73.190 of the Rules, KIKK’s operation “for those 


6 months of the year when 6:00 a.m. Pasadena sign-on time by KIKK is earlier 
than sunrise at Nashville, . . . would show that better than one half of the 

0.5 m/m 50%, 750 radius [sic], skywave coverage of WSM would be destroyed 
by interference from KIKK” (R. 21). He stated that in his opinion, the Com- 
mission should use the diurnal curves showing the behavior of skywave signals 
before and after sunset. Significantly, however, he did not make a showing on 


the extent of interference to WSM based on the diurnal curves. It is apparent 
that Appellant did not include such an engineering showing because a study 
based on the diurnal curves would demonstrate that KIKK’s pre-sunrise opera- 
tion causes massive objectionable interference to WSM. Indeed, the Commis- 
sion noted in its Memorandum Opinion and Order that ‘‘the use of diurnal 
curves for evaluating transitional hours interference conditions is not technically 
supportable” but “in any event, would not basically affect the magnitude of 
interference depicted” (R. 31, n. 2).5 


Appellant’s consulting engineering advanced the contention that the absence 
of complaints from WSM or WSM’s listeners provided “strong, practical and 
real evidence” that the “2d hour” curves were of “doubtful validity” in assessing 
the magnitude of interference caused by KIKK’s pre-sunrise operation (R. 22).® 
This contention is based on an erroneous assumption since Appellant’s consulting 
engineer had been “informed that no complaint has been raised over the past 
20 years to KIKK pre-sunrise operation beginning at 6:00 a.m.” (R. 21). See 
paragraph 4 of the Commission’s Memorandum Opinion and Order (R. 30). 
Moreover, even assuming arguendo that no complaints had been filed against 
KIKK’s illegal pre-sunrise operation, the absence of complaints is not a valid 
basis for justifying a departure from a rule which is one of the bedrocks of 
the Commission’s allocation scheme. A contention identical to the one made 
by Appellant was fully considered and rejected by the Commission in its July 
29, 1969 Report and Order on the grounds that (a) “interference is a statistical 


5 See Appendix Aj(a map filed by CCBS in Docket No. 17562 based on the diurnal curves 
which shows that the interference to WSM’s 50% skywave signal from the 10% skywave of 
KIKK would wipe out WSM’s 50% skywave signal in every section of the United States 
except portions of the northeast). See also n. 4, supra. KIKK is required to protect the 
nighttime skywave service of WSM to “wherever it may be received” in the coterminous 48 
states. Daytime Skywave Transmissions, 27 F.C.C. 587, 591 (1959). 


© In its “Reply to Oppositions to Petition for Stay” (p. 3, n. 1), Appellant pointed out 
that the statement of| its consulting engineer “did rely upon the absence of complaint of 
interference from: listeners but only as corroboration of the engineering opinion that use 
of the second hour curves results in false assumptions that there would be interference dur- 
ing the period from between one hour to 15 minutes before sunrise.” 
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matter, not always easily susceptible of physical determination or coming to 
the attention of the affected station”; (b) in the case of existing pre-sunrise 
operations of long standing (such as the one of KIKK), “it may well not have 
occurred to listeners to complain of interference, at least not in recent years”; 
(c) the question is not one of preserving existing I-A service but of improving 
it; and (d) it is the duty of the Commission, not that of listeners or affected 
stations, to implement the mandate of the Communications Act to prevent in- 
terference between stations and further the more effective use of radio (18 
F.C.C. 2d at 714). 


Appellant’s second contention is that a waiver was justified lon the basis 
of the special need in the Pasadena area for KIKK’s English language program- 
ming. Appellant has failed to show that the Commission acted arbitrarily in 
concluding that its allegations on programming did not warrant “undermining 
the integrity of the U.S. I-A clear channel services” (R. 31, par. 8). The Com- 
mission’s reluctance to attach greater significance to Appellant’s program for- 
mat in resolving an issue that relates essentially to efficient frequency usage is 
fully in accord with its decision in the rulemaking proceeding leading to the 
adoption of the pre-sunrise rules. The Commission has never regarded program- 
ming formats as a satisfactory allocations tool because of “the temporary nature 
of programming decisions by individual licensees” and the fact that “station 
ownership is subject to change” (18 F.C.C. 2d at 707). 


Appellant’s reliance on WBEN for the proposition that KIKK’s programming 


format must be accorded great weight is misplaced. The Court in WBEN was 
concerned with the pre-sunrise operations of stations “providing distinctive 
programming to rural areas which have few alternative services available” (396 
F.2d at 622). Pasadena, Texas, “a city of 100,000 population” (R. 12) which 
is contiguous to Houston, is far from being a rural area. As the Commission 
pointed out in its decision, 20 unlimited time English language aural broadcast 
stations have been licensed in the Houston metropolitan area (R. 32, par. 10). 
Surely, Pasadena, which receives services from 13 FM and seven AM stations in- 
cluding an FM station owned by Appellant, cannot be regarded as a “rural area”’ 
with “few alternative services available.” At the very least, a proposal which 
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results in massive objectionable interference to people residing in ten states, 
many of whom are without any primary radio service whatsoever, requires a 
compelling demonstration of need before it can be favorably considered by 


the Commission. 


Il. THE COMMISSION’S OPINION ADEQUATELY SETS FORTH 
THE REASONS FOR DENIAL OF APPELLANT’S WAIVER RE- 
QUEST, PARTICULARLY WHEN VIEWED IN LIGHT OF THE 
COMPREHENSIVE DISCUSSION OF THE CLEAR CHANNEL AL- 
LOCATION PROBLEMS CONTAINED IN THE RULE MAKING 
WHICH LED TO THE ADOPTION OF THE PRE-SUNRISE 
RULE. 

Appellant’s final contention is that the Commission’s decision contains no 
rational explanation as to why a grant of its waiver request would undermine the 
policy of the pre-sunrise rule (App. Br. 9 - 12). The cases cited by Appellant 
establish that an administrative agency must give reasons for its actions. How- 
ever, as this Court stated in WAIT Radio, “an agency is not required to author 
an essay for the disposition of each application” and in the usual case, it is suf- 
ficient that the reviewing court can discern the “why and wherefore.” WAIT 
Radio v. F.C.C, _|_U.S.App.D.C.  ,__, 418 F.2d 1153, 1157 n. 9 
(1969). Here, there can be no question that the Commission adequately set forth 
the facts and reasons for its rejection of Appellant’s request for waiver. 


It is well established that when a request for waiver of a rule is denied, it is 
not necessary for the agency to write on a clean slate, setting forth the same con- 
siderations that were fully discussed when the rule was adopted. WAIT Radio, 
supra; also see National Broadcasting Co. v. F.C.C., 124 U.S. App. D.C. 116, 125, 
362 F.2d 946, 955 (1966). Here, as the Commission pointed out in its Memo- 
randum Opinion and Order, Appellant’s waiver request consisted “in large mea- 


sure of arguments previously weighed and disposed of in the July 29 Report and 


Order” (R. 31, par. 8). In its rulemaking proceeding leading to the adoption of 


the pre-sunrise rules, the Commission decided that the service provided by Class 
I-A stations such as WSM must be carefully protected from interference caused 
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by Class II stations ‘in keeping with the Commission’s effort to maintain the 
integrity of skywave service on Clear Channels.” WBEN, Inc. v. United States, 
supra, 396 F.2d at 609. The Commission, by its recognition of the benefits to 
the public from improved and expanded clear channel service, intended to stress 
the heavy burden which rests on any licensee attempting to justify a departure 
from its bedrock allocation scheme. Here, the Commission’s opinion clearly shows 
that all of the arguments made by Appellant were carefully weighed against the 
policy considerations underlying the pre-sunrise rules and were found not to 


warrant a waiver. 


CONCLUSION | 


For the foregoing reasons, the Commission’s Memorandum Opinion and 
Order should be affirmed. 


Respectfully submitted, 


R. RUSSELL EAGAN 
ERWIN G. KRASNOW 
of 


KIRKLAND, ELLIS, HODSON, 
CHAFFETZ, MASTERS & ROWE 

1776 K Street, N.W. 

Washington, D.C. 20006 | 


Counsel for Intervenor 
May 4, 1970 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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INDUSTRIAL BROADCASTING COMPANY, Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


WSM, INC., Intervenor 


On Appeal from Order of the 


Federal Communications Commission 


¥ 


REPLY BRIEF 

The salient point in this proceeding is that the Com- 
mission's approach amounts to a complete abolition of any 
possibility of rule waiver in pre-sunrise proceedings. This 
is evident from the position taken that theoretical presumptions 
eannot be offset by factual data to the contrary. 

Industrial Broadcasting Company (KIKK), Appellant herein, 
is not disputing the Commission's objective that its pre-sunrise 
rules are designed to provide interference-free nighttime 


service for Class I-A clear channel stations. Its quarrel 


is with the Commission's unwavering insistence that because the 


Commission's engineering nighttime curves indicate that KIKK's 
signal would interfere with Class I-A Station WSM under conditions 
existing two hours before sunrise, it can be presumed irrebuttably 
that similar interference also exists under conditions existing 
only one-half to one hour before sunrise (which is the time span 
in which KIKK desires to Operates : 

Industrial Broadcasting submitted qualified technical data 
which at the very least raised a highly material and disputed mat-— 
ter of fact concerning its basis for waiver of the pre-sunrise 
rule.* This the Commission arbitrarily dismissed as "without 
merit and... in large measure [consisting] of pooner 


previously weighed and disposed of. . . ."** 


Appellant contends that the Commission's adamant position 


regarding KIKK's request for waiver clearly demonstrates that 


the request did not receive the "hard look" required by this 


court in WAIT Radio v. F.C.C.*** 

KIKK asked only that the Commission accept KIKK's engineer- 
ing facts, or at the least allow KIKK to adduce further testimony 
in support of its contention that the second hour curves utilized 


by the Commission do not apply to the instant situation. As 


*Rules of the Commission, §73.99, 47 CFR 73.99. | : 
®*Memorandum Opinion and Order (FCC 69-1411) adopted” December 30, 
1969, released January 6, 1970 (R. 31, A. 38). 
exx U.S. App. D.C. , 418 F.24 1153 (1969) 


aoen = 


pointed out at length in Appellant's main brief, KIKK's engineer- 
ing data is accompanied by the fact that in this particular case 
there has been a period of years demonstrating the absence or 
unlikelihood of actual interference to Station WSM from KIKK's 
operation between 6:00 a.m. and sunrise. This certainly is a 
sufficient showing to demonstrate that, at a minimum, an evi- 
dentiary hearing is necessary to determine whether or not the 
public interest would ‘be served by a waiver. In this case, we 
submit that it would not militate against the objectives of the 
rule. U.S. v. Storer Broadcasting Co., 351 U.S. 192. 

This is particularly pertinent in view of the fact that 
the Commission is adhering to a standard which by its own 
admission is not totally reliable. It admits that the appearance ~ 
and disappearance of skywave transmission is not an instantaneous 
phenomenon occuring precisely at sunset and sunrise but is instead 
a gradual process occurring over a several hour period each night-- 
continuing for two hours after sunset and beginning two hours 
before sunrise. * : 

It appears to us that the arguments of the Intervenor and 
the Commission are predicated on allegations of past rule viola- 
tions by KIKK. This is an attempt to cast aspersions on the 


character of Station KIKK and to cloud the simply-drawn issues 


in the case. The Commission's Memorandum Opinion and Order, the 


*®Report and Order on Amendment of Part 3 of the Rules, Docket 
12274, 25 F.C.C. 1135, 1138. 


— a 


opinion from which this present Opes is being taken, made no 
mention whatever of KIKK's past performance with regard to rule 
violations, except for one instance in which the action of KIKK ° 
was sarees The Commission in no way relied on or alluded to. 
any aspect of KIKK's past record in its decision of January 6, 
1970. By seeking to introduce this factor now, Appellee and 

the Intervenor ask this Court to consider a totally immaterial 


factor. In acting on-review of an administrative decision, an 


| 
appellate court may deal only with those matters in the record 


which bear on the narrow substantive issue presented. ** 


CONCLUSION 
For the reasons set forth above, Appellant, Industrial 
--Broadeasting Company, owner of Station KIKK, respectfully: - 
requests that this Court review the action appealed herein and 
upon such review reverse and set aside such action and remand 


the case to the Commission for evidentiary hearing or such other 
| : 


proceedings the Court may deem just and proper. 
Respectfully submitted, 
INDUSTRIAL BROADCASTING CO. 


W. Ervin James 
Hofheinz & James! 
First National Life Building 
Houston, Texas 77006 


Benedict P. Cottone 
Douglas A. Anello | 
David Meyers 
Cottone and Peterson 
1730 M Street, N. W. 
May 21, 1970 Washington, D. C. 20036 
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.. *The- incident related to pre-sunrise. operation by! KIKK during eel 
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